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Ms J Fubbs
Chairperson: Portfolio Committee on Trade and Industry
Attention Mr A Hermans
Parliament of the Republic of South Africa
CAPE TOWN
By email only to: ahermans@parliament.gov.za

Dear Ms Fubbs
COPYRIGHT AMENDMENT BILL, NO 13 OF 2017: Submission by the Dramatic Artistic
and Literary Rights Organisation (Pty) Ltd, DALRO
DALRO herewith submits its comments in respect of the Copyright Amendment Bill, No 13 of
2017 (referred to in this submission as the “Bill”) and also requests to be heard at the public
hearings scheduled for August 2017.
Headline items:
 The exceptions proposed in the Bill propose to allow, free of charge, acts or
reproduction licensed by DALRO’s Higher Education Institutions (HEI) Licence, a
licence that allows faculty and students of universities and other tertiary institutions
to make reproductions of copyright works in return for a reasonable licence fee.
These licence fees are distributed to publishers and, through them, to authors.
 A brief presentation on DALRO’s HEI Licence appears in an annexure to this
submission.
 Neither the Explanatory Memorandum of the Bill nor the Socio-Economic Impact
Assessment (SEAIS) Report for the Bill make reference to the impact of the Bill on
DALRO’s HEI Licence. This outcome was not contemplated by the Copyright Review
Commission of 2011 – on the contrary, its recommendation in respect of DALRO was
that DALRO facilitates distributions, in addition to publishers, to authors directly.
 The exceptions proposed in the Bill will bring to an end the earning and distributions of
royalties from the licensed reproduction of extracts from works written and used for
higher education.
 DALRO supports effective and meaningful legislation to update the Copyright Act,
1978, but on the basis that the legislation would advance the interests of authors,
artists and composers and the creative industries as a whole by protecting their
interests, without destroying the value chain of copyright through free, or gratis,
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‘uses’ of copyright works. Authors will have nothing to gain if there is nothing to
share.
 Whereas, in principle, effective regulation of collecting societies should be for the
benefit of rightsholders, we are concerned about overly prescriptive provisions in
the Bill and also that the Bill gives no recognition to specific licences offered by
regulated collecting societies that would support fair remuneration for
rightsholders.
 DALRO questions whether the recommendation by the Copyright Review
Commission of “only one collecting society per set of rights with regard to all music
rights” is correctly implemented by the provision in the Bill that only “one collecting
society for each right or related right granted under copyright” shall be registered,
and submits that extending this recommendation beyond the music industry should
be investigated in the absence of an assessment of its impact outside the music
industry.
 DALRO is well-positioned to offer licensing solutions for the Resale Royalty Right
and libraries’ reproduction of Orphan Works. DALRO offers its assistance to
Parliament to workshop through the rights that can be made available by collective
licensing to achieve these ends. However, we do have concerns about the
provisions of the Bill relating to these items.
 We re-state the submission we made in response to the Draft Copyright Amendment
Bill, 2015, noting that the objectives of the bulk of the provisions we commented on
at the time remain unchanged. Our submission dated 16 September 2015 is
attached.
(The extension of the regulation of collecting societies to voluntary management agencies
like DALRO is, however, new, and is commented upon in this submission.)
 DALRO supports the submission of the Publishers Association of South Africa,
PASA, with whose members DALRO has mandates to license reprographic
reproduction of extracts from published works under its Higher Education Licences.
 The Bill in its present form is not helpful in developing the effective legislation that
is needed, due to the Bill’s suffering from many faults in its conceptualisation and
drafting elaborated on in this submission.

Background on DALRO
The Dramatic Artistic and Literary Rights Organisation (Pty) Ltd (DALRO http://www.dalro.co.za/index.php/about-us/about-dalro) is a multi-purpose copyright collective
management agency and rights broker established in 1967, which administers various aspects
of copyright on behalf of authors, artists and publishers. DALRO’s main areas of administration
are reprographic reproduction rights (from published editions), public performance rights
(including stage rights for book musicals and dramas), management of film rights granted by
authors, and reproduction rights (for both publishing and copying) in works of visual art.
DALRO is a full member of the International Federation of Reproduction Rights Organizations
(IFRRO), as are copyright collective management associations from many other countries in
the world.
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Background context to the Copyright Amendment Bill and the Performers Protection Bill
The origin of this revision lies in the report of the Copyright Review Commission, issued in
2011 and published in 2012, which was mandated to look into the failure of the needletime
provisions (Section 9A of the Copyright Act and Section 5 of the Performers Protection Act,
introduced in 2002) to benefit copyright owners of sound recordings and the performers of
those sound recordings, and into other practices in the music industry and of collective
management of copyright. DALRO gave evidence before the Copyright Review Commission.
The 2015 draft Copyright Bill which followed that report, was stated by the dti to remedy the
situation, with a statement in its presentation at a meeting of stakeholders in August 2015 that,
“The creative industry in particular musicians, are vulnerable to abuses by users of their IP.
Local artists, performers, composers and other authors of copyright works are dying as
paupers because royalties of their works are not paid.”
It is to be welcomed that the Bill endeavours to bring copyright legislation into the Internet Age
by introducing the exclusive right of ‘communication to the public’ in addition to the other
exclusive rights of copyright. We submit that a revision of legislation could do far more to
improve the creative industries that rely on copyright, starting with:
 an effective introduction of the ‘communication to the public’ right, in respect of which we
submit that there are some lapses in the Bill,
 the introduction of the exclusive right of distribution required by the WIPO Copyright Treaty,
 solid protection of technological protection measures and copyright and rights
management information, and
 effective procedures and remedies against infringement of copyright online.
Instead, the focus of the Bill, as introduced in May 2017, has shifted to allowing free and
unremunerated consumptive uses of copyright works, and it seems to have moved past the
original intentions of benefitting authors. Indeed, a careful study of the Bill indicates that –
other than ineffective and error-laden provisions which simply state that authors should have
“the right to claim an equal portion of the royalty payable for the use of the copyright work” –
the Bill in fact takes rights and opportunities for earning remuneration away from authors.
Suggested way forward for processing the Bill
DALRO does not consider that it would be useful to engage in a section-by-section
commentary of the Bill in this submission, and refers to the earlier submissions attached to this
document. Nevertheless, there are themes in the Bill that are uncontroversial and have been
independently researched, and these themes should be fast-tracked by Parliament in a stepby-step approach to modernise the Copyright Act. Some themes serve a public good and
could also be fast-tracked, but require reconsideration and redrafting. Yet other themes require
far more thought and analysis, and should be considered in a more moderate process.
Fast track to modernisation of the Copyright Act
DALRO welcomes and supports immediate priority being given to the following:
1. The improvement of the ‘needletime’ provisions in accordance with the recommendations
of the Copyright Review Commission.
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2. South Africa’s accession to WIPO Copyright Treaty (WCT) and the Marrakesh Treaty to
Facilitate Access to Published Works for Persons Who Are Blind, Visually Impaired or
Otherwise Print Disabled (the Marrakesh VIP Treaty).
South Africa should ratify and implement WCT so that South African copyright holders and
performers can benefit from national treatment in other Treaty countries by the exclusive right
of communication of their works to the public and, in the case of copyright owners, the exclusive
right of distribution, i.e. the making available to the public of the original and copies of their
works through sale or other transfer of ownership.
Ratification and implementation of WCT would also bring legal recognition to technological
protection measures and rights management information and the ability for South African
rightsholders to have the same rights recognised subject to the principles of national treatment
in other Treaty countries.

3. The introduction of the exclusive right of ‘communication to the public’, so long as all
consequential amendments are made and the exclusive right of distribution, as prescribed
by WCT, is also introduced. Careful consideration will have to be given to new provisions
that give effect to technological protection measures and copyright management
information.
DALRO suggested wording for these sections in the schedules to its 2015 submission on the
Draft Copyright Amendment Bill.
The insertion in the Bill of qualifications to the exclusive rights of copyright of an additional right
by a “user, performer, owner, producer or author” to claim a royalty for the “use” of the copyright
work is not only an error in several respects, but also amounts to the removal of the exclusivity
of the rights of copyright owners. The equitable remuneration of authors must be dealt with in
another way,

4. An exception to copyright for the visually impaired that conforms with, and will allow South
Africa’s accession to, the Marrakesh VIP Treaty, and at the same time recognises what
has been done in South Africa to develop books for the visually impaired and therefore
facilitates export from South Africa of such works and also of accessible format copies.
DALRO suggested wording for this exception in the schedule to its 2015 submission on the
Draft Copyright Amendment Bill, attached to this submission.

Fast-track for new features of the Copyright Act that will serve the public good
DALRO supports the following objects in principle, but submits that the policy objects, as well
as the conceptualisation and drafting of the relevant provisions in the Bill should be revisited:
1. Regulation of collecting societies
The Copyright Review Commission, in its report of 2011, found problems experienced as
a result of multiple collecting societies operating within the same set of rights and, as a
result, recommended that the legislation “be amended to allow for only one collecting
society per set of rights with regard to all music rights governed by the Copyright Act of
1978”, and mentioned “performance, needletime and mechanical rights” as an example.
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At that time, as is still the case today, only collecting societies collecting royalties under
Section 9A of the Act were regulated.
The 2015 Draft Bill still proposed to limit regulation of collecting societies to music and
related performance rights. However, the Bill goes far beyond the recommendations of the
Copyright Review Committee by requiring registration of any person who intends, as a
collecting society to administer “rights on behalf of any copyright owners or authors or on
behalf of an organisation representing copyright authors…”. (New Sec 22B(1). The
reference to “copyright authors” is an error, since not only does this term not exist in the
Act and is not recognised in copyright law, but it confuses the concepts of authorship and
ownership. This error is perpetuated in many other provisions of the Bill.)
The Bill also states that only “one collecting society for each right or related right granted
under copyright” shall be capable of registration (new Section 22B(6)). Not only does its
application outside collecting societies for music go beyond the recommendations of the
Copyright Review Commission (which dealt with specific instances of a collecting society
having gone bankrupt and two collecting societies competing for the same right) and leave
this requirement without foundation, but we suspect that it is an incorrect application of the
recommendation which will have unintended consequences, especially outside the music
industry.
Whilst not having been involved in that question in our submission to the Copyright Review
Commission, we submit that the recommendation that this be in respect of every “set of
rights” and the specific example of “performance, needletime and mechanical rights” is
significant. Not only did the Commission not want collecting societies competing against
each other, causing confusion amongst members of the public, but it could be interpreted
as meaning that there should be one collecting society for each licensable action – for
example that a single collecting society issues one licence for the public broadcasting of
sound recordings covering all rights encapsulated in that action: “performance, needletime
and mechanical rights”. Recent legislation in the Netherlands regulating collecting
societies is aimed at, amongst others, having this sort of result.
DALRO does not object to the regulation of collecting societies in general, noting that
legislation enjoining the efficiency and transparency of collecting societies is legislated in
many countries in the world. We would, however, have liked to have seen some sort of
statutory recognition of licences offered by regulated collecting societies that would compel
persons who use or wish to use those rights to conclude those licences.
The registration requirement of “one collecting society for each right” creates an uncertainty
for DALRO, in that DALRO is the only entity which manages a number of different rights.
In addition to the reprographic licence for Higher Education Institutions (see Annexure A),
DALRO also licenses reprography for businesses and public administration, the
reproduction of news items by media monitoring organisations, certain reproductions of
visual arts – a species of artistic works – and the performances of dramatic works. There
is no other entity that offers these licences.
It is also so that some of these licences are not economically capable of being managed
by a single entity that has no other licences to offer; in other words, that licences that
generate a relatively low income must be able to benefit from the infrastructure that is set
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up to serve a larger customer base. It is not impossible that the collecting society registered
for the resale royalty right might encounter this challenge too.
We submit that DALRO should be able to register as a collecting society in respect of each
one of these rights so licensed, and that there is no reason in principle why this should not
be allowed.
New Secs 22B-F contain numerous errors, not least the references to “users, performers,
owners, producers or authors”, which we suspect may have originated in a ‘global cut &
paste’ error. In Sec 22C, it means that “users” (a term not defined in the Act) will have a
say in the management of collecting societies, which will inevitably conflict with the
interests of the copyright owners who mandate collecting societies to act on their behalf –
a situation that is bound to impede decision-making within collecting societies.
We also wish to bring to your attention one consequence of the Bill, that the Tribunal will
seemingly lose its original role in adjudicating licensing schemes. The impact and benefit
of the new Tribunal needs to be investigated.
2. Resale royalty right for artistic works
The resale royalty right is a legitimate form of entitlement that will bring benefits to living
artists and the families of deceased artists.
DALRO already represents visual artists in reproducing their works and is very familiar with
the artists resale right, which is permitted in many countries around the world and in
countries where DALRO has existing correspondents who manage this right. DALRO
therefore benefits from its exposure to other collecting societies in the world that manages
these rights.
We note a large number of errors in the drafting of the new Section 9B-F, starting with the
name of the right, called the “resale of royalty” right (our emphasis). We would also like to
bring to your attention that the resale royalty right is not a right of copyright, but a right
dependent on copyright.
For these reasons, we suggest a reconsideration and redrafting of the resale royalty right
provisions, which should appear in a new and distinct chapter of the Copyright Act. We
suggest a new Chapter 2A, before Chapter 3. We do not think that the redrawing of these
provisions should be unduly difficult, with which DALRO is prepared to assist.
3. Copyright levy
In the course of the consultation, officials of the dti indicated that the final draft of the Bill
would introduce a copyright levy to make up for losses in income that would be suffered as
a result of the exceptions. The Bill does not contain provision for a copyright levy, and we
ask that this be urgently considered.
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Moderate process to consider impact and assess scope of changes to modernise the Copyright
Act
DALRO agrees that the following should be assessed and factual input obtained in the course
of proper consultation with stakeholders for appropriate legislation:
1. Develop a sound and workable policy and associated legislation to support equitable
remuneration for authors, artists, composers and performers. However, the current
provisions, which is in contravention of South Africa’s Treaty obligations, convert the
exclusive rights of copyright into non-exclusive rights, and State-prescribed contractual
terms and royalty rates, betray a lack of understanding of the law and practice and are
bound to be unworkable.
2. Develop targeted exceptions, including allowing specific, limited, acts for the purposes of
education and by libraries, only in relation to situations where it is found that the market for
copyright materials cannot efficiently provide. In compliance with South Africa’s obligations
under the Berne Convention and TRIPS, any exception developed under this heading must
(1) apply to a special case, (2) not be in conflict with normal exploitation of the work and
(3) not be unreasonably prejudicial to the legitimate interests of the rightsholder.
3. Exceptions for transient copies to facilitate the temporary reproduction of copyright works
by computers and online to the extent that they are necessary for their functioning, but not
in a way that prejudices authors and copyright owners.
4. Enforcement provisions that are effective in the Internet Age, such as dealing with online
platforms that reproduce and communicate copyright works without authorisation;
distribution of electronic formats of copyright works made without authorisation; alleviating
the burden of proof on claimants in respect of technical allegations in claims that are not in
dispute; and providing for minimum damages for appropriate cases of infringement to
balance the interests of the copyright owner and the nature of the infringement.
5. A practical and sensible solution that facilitates the reproduction of orphan works and other
acts in relation to such works that are restricted by copyright, which do not amount to de
facto confiscation by the State.
6. Compulsory licences for translation of works into South Africa’s official languages and for
reproduction of works that are not available in South Africa if it can be shown that South
Africa qualifies as a ‘developing country’ as is required by the Appendix of the Berne
Convention and that the terms of the compulsory licence meet the requirements of the
Berne Convention.
Themes in the Bill that should be excluded from amending legislation
DALRO counsels against:
1. A blanket ‘fair use’ defence or fair dealing exception in respect of educational purposes,
which fails to acknowledge sufficiently the harm such a change could do to the educational
sector (as outlined above), noting that the education market is a legitimate market in
commerce as well as the publishing industry.
The provisions introducing ‘fair use’ for education in new Section 12(1) and the extensive
exceptions for education in the new Section 13B will in effect bring to an end the existing
benefits to publishers and authors from the DALRO HEI Licences. We wish to draw your
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specific attention to the terms of the HEI Licences which are set out in Annexure B, noting
that the licences cost very little per head and result in licence fees being distributed to
publishers and, through them, a share to authors.
We are taken aback that there has been no assessment of the impact of these exceptions
on this existing licensing solution, which financially benefits both copyright owners as well
as authors. Neither the Explanatory Memorandum to the Bill, nor the SEIAS Report
mention the impact. The independent economic impact assessment that was promised by
the dti at the Birchwood Hotel meeting in August 2015, and which may have picked this
up, has not been undertaken – the dti never awarded the tender it put out for this work.
As currently drafted, all educational use would be permitted by the ‘fair use’ defence in the
Bill applying to “education”, which will annihilate the market for educational publishing. In
addition, the special exceptions for education enables the sort of activity (e.g. creating
course-packs) which is very likely to cause significant market harm to educational
publishers, and which is made subject neither to fairness nor the payment of licence fees.
Education exceptions need to be clearly limited in scope, and to reflect the understanding
that the concept of “market harm” by exceptions extends to both the primary and secondary
markets of the works in question. To avoid the situation that developed in Canada where
there was not only a broad exception, but it was interpreted too liberally by educational
institutions, terms of an education exception need to be very precise and accompanied by
appropriate guidelines that maintain a fair balance between creators and consumers of
educational materials and that are understood by all.
We note in particular the detrimental impact that a broadly-interpreted fair dealing
exception had on licensing revenue in Canada, and thereby on educational publishing in
that country, as noted in our attached 2015 submission.
2. Overbroad exceptions to copyright, specifically introducing ‘fair use’, a term borrowed from
the United States, rather than pursuing incremental change intended to update copyright
legislation in a sustainable way.
Acts undertaken under exceptions mean no remuneration to rightsholders, or even to
authors who are intended to be rewarded in terms of the Bill. Exceptions in South Africa
allow only unremunerated uses. (This is unlike the situation in many countries in
Continental Europe, where exceptions are usually accompanied by a copyright levy or a
requirement to pay a fee, which is collected by a collecting society.)
The ‘fair use’ defence to copyright infringement proposed to be introduced by the Bill is an
incorrect conflation of ‘fair use’ that has its origin in the United States of America and which
is determined by reference to a set of factors (which are repeated in the Bill) and ‘fair
dealing’, which is an exception to copyright infringement and which is part of South African
law, and which allows “fair dealings” with copyright works in certain limited cases.
We note incorrect terminology used in the Bill, such as “use” and “access”, which is not
applied elsewhere in the Copyright Act. ‘Fair use’ is the name for a statutory defence to
copyright infringement codified under the laws of the United States, and is not about ‘uses
that are fair.’
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We also note that many of the cases proposed for the ‘fair use’ defence are not cases for
‘fair use’ even in the US – mentioning as examples “education”, “public administration”,
“underserved populations” and “tributes.” We reiterate our concern that the introduction of
the ‘fair use’ defence, coupled with a ban on contractual terms overriding acts permitted by
the Act, once amended, will create uncertainty and insecurity, leading in turn to costly and
fruitless litigation.
3. The reversal of recognised rules relating to parallel importation, which will have the effect
of undermining the local publishing industry and which will likely also not necessarily have
the expected benefit for users of those imported materials, especially for education.
Permitting parallel imports of materials for schools and other educational institutions will
encourage materials to be imported that are not suited to South Africa's curricula, to the
detriment of South African publishing and local content.
4. State expropriation of copyright works as a result of any form of funding – which are best
regulated by contract - and custodianship by the State of copyright works by the “orphan
works” provisions.
5. Provisions that are held out to be improvements to authors’ moral rights, but instead take
rights away from authors. The taking away of moral rights in cases where copyright
exceptions apply is wrong, and the remaining amendments to Section 20 of the Act
proposed by the Bill are unnecessary.
6. A limitation on all assignments to a period of 25 years. We consider that this amendment
is an incorrect implementation of the recommendation of the Copyright Review
Commission, which was a recommendation for the reversion of rights to composers and
performers in respect of musical works and performances taken up in sound recordings.
7. A blanket override of all contractual terms and a blanket importation of statutorily implied
terms in licence agreements, noting that licensing is the contractual mechanism by which
copyright works are made available to the market.
Shortcomings hampering proper consideration of the issues
DALRO submits that there needs to be a full and open discussion amongst all stakeholders on
the bulk of the items proposed in the Bill. Thus far, mainly themes relating to the music industry
have been the subject of proper investigation, namely by the Copyright Review Commission.
There have been a number of shortcomings in how the dti has managed the process leading
up to the introduction of the Bill.


No independent economic impact assessment of the Bill has been carried out.
The SEIAS Report is, with respect, not persuasive, and the document itself does not
indicate that any independent research was carried out in its preparation.



The consultation period in respect of the 2015 draft Bill was unreasonably short and had
to be extended. Even for this consultation, a period of five weeks (itself having been
extended twice) is very short for legislation of this complexity.
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The SEIAS Report on the Bill contains a material misrepresentation on the position of
publishers in earlier consultations. Under para 8 “Consultations” (p.8) under the heading
“Affected Stakeholders” in respect of the item “Authors and Publishers” and in response to
the question “Do they support or oppose the proposal”, it is stated, “They support the ‘fair
use’ proposal.” However, none of DALRO, the Publishers Association of South Africa or
the International Publishers Association, have been consulted. Indeed, they have been
consistent in cautioning against the unintended consequence of adopting ‘fair use’.


Documentation relevant to this consultation was not made available by the dti to be
distributed for this consultation.
These documents include the SEIAS Assessments of both Bills, the 2013 Draft National
Policy on Intellectual Property, and the public comments and the 2014 Regulatory Impact
Assessment on the latter Draft Policy.
The comments on the Draft Policy and the 2014 Regulatory Impact Assessment are not
public. Their absence impedes research on the foundation of many controversial
provisions in the Bill.



The Bill is stated, in the Explanatory Memorandum, to be based in part on the 2013 Draft
National Policy on Intellectual Property, “as commented upon.” We question why
legislation is based on a document that never matured into a ‘final’ document.



Legislation must be based on a policy decision that is still to be made, on whether or not
South Africa will accede to international treaties relating to copyright.
The Treaties include the WIPO Copyright Treaty (WCT), the WIPO Performances and
Phonograms Treaty (WPPT), the Rome Convention for the Protection of Performers,
Producers of Phonograms and Broadcasting Organizations (the Rome Convention) and
the Marrakesh Treaty to Facilitate Access to Published Works for Persons Who Are Blind,
Visually Impaired or Otherwise Print Disabled (the Marrakesh VIP Treaty), as well as the
Beijing Treaty on Audiovisual Performances (the Beijing Treaty – which is not yet in force).
The Copyright Review Commission recommended “The CRC believes that an overall
impact study should be conducted and finalised to determine the appropriateness for the
country to ratify and implement the World Intellectual Property Organisation (WIPO)
Internet treaties.” In 2013, the dti said “the dti and DOC should, therefore, co-ordinate
their activities so as to have a conducive environment in relation to the ratification of digital
treaties. … The WIPO Internet treaties must be viewed in the context of the country’s needs
and requirements.”
However, the Explanatory Memorandum to the Bill states that it is : “strategically aligned
with … the WIPO Copyright Treaty (‘‘WCT’’); the WIPO Performance and Phonograms
Treaty (‘‘WPPT’’); the Beijing Treaty for the Protection of Audio Visual Performances; and
the Marrakesh Treaty to Facilitate Access to Published Works for Persons Who Are Blind,
Visually Impaired, or Otherwise Print Disabled.” In its presentation to Parliament, the dti
states: “PC should consider ratification of all treaties/conventions relating to these Bills.”
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This Bill, however, does not meet the basic requirements of WCT by not having correctly
introduced the exclusive right of ‘communication to the public’ right, by not having
introduced the exclusive right of ‘distribution’ at all, and the provisions relating to
technological protection measures and copyright management information need more
consideration.
Selected shortcomings of the Bill
We consider that there are very many shortcomings in the Bill and do not propose dealing with
all of them. The most significant ones for DALRO are the following:


The Bill, deliberately or not, will have disastrous consequences for the South African
publishing industry by, amongst others, overbroad, duplicated and poorly-thought-out
exceptions to copyright and a blanket interference with legitimate contractual terms.
Insofar as exceptions are concerned, the Bill confuses the United States concept of ‘fair
use’, a defence against copyright infringement, and fair dealing exceptions to copyright.
As it stands in the Bill, we consider that its passage will leave South Africa in breach of its
international treaty obligations under the Berne Convention and the Agreement on Trade
Related Aspects of Intellectual Property, TRIPS.
Broadening the exceptions without appropriate legislative checks and balances will have
the effect of transferring the prospects of economic benefits from the creative industries to
technology companies, which, ultimately, will be to the detriment of copyright owners and
authors.



In a misguided attempt to bolster the rights of authors for remuneration for their works, the
Bill adds provisos to each of Sections 6, 7 and 8 of the Copyright Act. These sections are
the sections that will grant the exclusive rights of copyright. By adding provisos which grant
persons who are not the copyright owners the rights to claim “a royalty”, with a concomitant
new provision in Section 23 of the Act that the failure to pay the royalty to the third party
will amount to an infringement of the copyright in that work, the Bill detracts from the
exclusive rights and makes them non-exclusive. This is in breach of the requirements of
the Berne Convention and TRIPS that the rights granted by copyright be exclusive.



The Bill will not improve the position of authors, composers and artists. The Bill will in fact
take rights away from them compared to the rights they have under the Copyright Act
before amendment.
 The ill-defined nature of the new provisions claiming to entitle authors and performers to an
inalienable right to a royalty for “uses” of their works, indiscriminately applied across all
copyright works, will, we believe, fail to add any effective income stream, just as Section
9A, introduced in 2002, failed to produce remuneration benefits until the legislation was
clarified by the Courts many years later.
 Authors’ entitlement to recognition by way of accreditation is being eroded by disentitling
them from acting on their moral rights when exceptions apply. As a result, authors will be
worse off under the Bill.
 Rightsholders’ ability to act against infringers (often done at the behest of authors and
performers in the literary publishing and music industries) will be eroded due to:
•
the lack of new enforcement provisions equipped to deal with the Internet Age and
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•

the removal of the right to prevent trade in infringing copies.

 South African authors will have to compete with to-be-permitted parallel imports of cheaper
goods.
 Due to unrealistically broad and poorly defined exceptions, there will be
•
greater scope for consumers of copyright works to claim free uses which require no
authorisation and no remuneration, whether to rightsholders or to authors and
performers under the new “inalienable right to royalty” sections, and
•
technology companies, local and overseas, will be allowed unrestricted uses of
copyright works on the unproven basis that the exceptions allow merely
“technological uses, like artificial intelligence and machine learning, that do not use
works for expressive purposes”, which technological uses in fact encompass the
unauthorised and unremunerated reproduction of entire corpuses of whole
copyright works.



Steps that could have improved the position of authors and copyright owners, especially
for the Internet Age, have not been taken.
These include:
•
Introducing the exclusive ‘distribution’ right prescribed by WCT.
•
Consideration could have been given to a copyright levy for private uses and the public
lending right to remunerate authors for the use of their books by library patrons.
•
Amending the offences and penalties provision to deal with criminal infringements of
the ‘communication to the public’ right.
•
Adding presumptions for infringement claims, such as a presumption of ownership of
copyright for authors, publishers and their exclusive licensees and a presumption of
subsistence of copyright in works.
•
No appropriate minimum level of damages for infringing uses to disincentivise
infringement.
•
No procedure for relief against infringements online where the infringer is not within the
jurisdiction of the South African Courts. (Arguably, such provisions are better suited to
the Electronic Communications and Transactions Act.)



The indiscriminate application of certain principles and exceptions to copyright across all
copyright works.
This has been done without taking into account the differences between creative industries
that rely on copyright (music compared to literary publishing, film, computer programmes,
etc.) or taking into account differences within each industry (e.g. in literary publishing,
between trade, educational, academic and scholarly publishing).
The new exceptions to copyright attempt, imperfectly, to consolidate the exceptions that
are to some extent applicable across a range of copyright works into one single section –
thereby extending the exceptions to works for which they were not originally intended
thereby creating the risk of violating the Three-Step Test of the Berne Convention as they
fail to take into account the market for the primary work.
It is a flaw of the Bill that it treats all copyright works on the same, one-size-fits-all, basis –
it shows that no consideration has been given to the impact of exceptions in relation to the
uses of specific works or the uses of those works in industry.
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The Bill is not compliant with the terms of WCT and the Marrakesh VIP Treaty.
The goal should be to adopt legislation that will enable ratification of the international
treaties relating to copyright, the two of most relevance to the publishing industry being
WCT and the Marrakesh VIP Treaty.
The Bill does not meet the basic requirements of WCT by not having correctly introduced
the exclusive right of ‘communication to the public’ right, by not having introduced the
exclusive right of ‘distribution’ at all, and the provisions relating to technological protection
measures and copyright management information need more consideration.
The Bill does not meet the requirements of the Marrakesh VIP Treaty and in that the
proposed exception endeavours to cover many disabilities other than visual impairment.
Also, the exception proposes to apply to all copyright works, as opposed to only certain
literary and artistic works.



Numerous conceptual and drafting errors.
One set of drafting errors has the appearance of having been the consequence of an
incorrect ‘global cut & paste’ action – rights, including rights to royalties, are granted to “the
user, performer, owner, producer or author” throughout the Bill. Of the many faults arising
from this error, the most obvious is the inexplicable consequence that “users” of copyright
works share in the royalties for their use of the works and in the management of collecting
societies which are expected to collect royalties from them.
Another error is the reference to “copyright author” in various provisions. This term does
not exist in the Act or even copyright law, and likely indicates a confusion between
authorship and ownership.
It is outside the scope of this submission to endeavour to deal with or correct all the drafting
errors.

DALRO is ready to engage in the goal of improving South Africa’s legislation in the fields of
copyright and performers rights, and looks forward to being able to participate in the public
hearings.
Yours sincerely

Lazarus Serobe
Managing Director
Enclosures:
 DALRO submission on the draft Copyright Amendment Bill, 2015, dated 16 September
2015
 The DALRO Higher Education Institutions Licences.
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The Director General, Department of Trade and Industry
For Attention: Ms Meshendri Padayachy
77 Meintjies Street
Block B, First Floor
Sunnyside
Pretoria
SOUTH AFRICA
Email: MPadayachy@thedti.gov.za
16 September 2015

Dear Sir, Madam
SUBMISSION BY DALRO ON THE DRAFT COPYRIGHT AMENDMENT BILL, 2015
We have pleasure in responding to the draft Copyright Amendment Bill published on 27 July
2015, the due date for submissions for which was subsequently extended to 16 September
2015.
In this letter, we respond to the various proposals that are made in the draft Bill which are of
direct interest to DALRO by reference to specific themes, as opposed to clause-by-clause. In
the annexure to this letter, we set out some proposals for textual improvements to the draft
Bill. These proposals have largely been drafted as a whole and not intended for selective
adoption.
We have not commented on all provisions of the draft Bill which are outside our direct interests.
Moreover, our parent company, SAMRO, is submitting comments on other topics, which
submission we support.
Due to the very limited time afforded to analyse and then comment on the draft Bill (even taking
into account the extension referred to above), we are unable to sufficiently comment on all
provisions contained in the draft Bill. Our silence, therefore, should neither be considered as
supporting or as opposing uncommented provisions. We would be pleased to elaborate if
afforded more time or called upon to do so.

____________________________________________________________________________

DIRECTORS: M O Balisa / J D Cinman / S Dlamini / M R Griffin Kloot / M H Karjieker / W Nasson
S Ngubane / T Pistorius / B G Robinson (Chair) / L Serobe (MD) / E Wessels

Background on DALRO
The Dramatic Artistic and Literary Rights Organisation (Pty) Ltd (DALRO http://www.dalro.co.za/index.php/about-us) is a multi-purpose copyright collective
management agency and rights broker established in 1967, which administers various aspects
of copyright on behalf of authors, artists and publishers. DALRO’s main areas of administration
are reprographic reproduction rights (from published editions), public performance rights
(including stage rights for book musicals and dramas), management of film rights granted by
authors, and reproduction rights (for both publishing and copying) in works of visual art.
DALRO is a full member of the International Federation of Reproduction Rights Organizations
(IFRRO), as are copyright collective management associations from many other countries in
the world.
In its representation of authors and publishers in licensing the reproduction of works by the
faculty and students of Higher Education Institutions, DALRO has a direct interest in proposals
to legislate exceptions for education. Moreover, in representing visual artists, DALRO is
interested in a resale rights for artists and creators of craft works.

Summary of Position on Key Elements of the Draft Bill
Execution and Timing of Main Drivers for A Copyright Bill: Need to Fast-Track Some Aspects
The draft Bill, in DALRO’s humble view, has laudable objectives, but is wanting in executing
on those objectives, perhaps due to the over-ambitious time plan for adoption. DALRO
therefore posits fast-tracking copyright reform in respect of deserving issues, specifically the
exclusive right of communication to the public, the exclusive right of distribution, a resale
royalty right for artistic works and craft works, exceptions for the visually impaired and disabled
and, last but not least, a reform of the rights of performers and producers of sound recordings
under needle-time.
Substantive Position on Reform Themes
1. As a priority, DALRO supports:
1.1. An exclusive communication to the public right and an exclusive distribution right,
albeit that these rights should preferably be treated as distinct, rather than the
distribution right being subsumed into the communication to the public right.
1.2. Resale royalty right for artistic works and craft works.
1.3. Full and speedy ratification of the Marrakesh Treaty for the visually impaired.
1.4. Amending the Performers’ Protection Act to enable full implementation of “needletime”
for the benefit of performing artists, and concomitantly amending the Copyright Act for
the benefit of producers of sound recordings.
2. DALRO opposes vehemently (and suggests alternatives to):
2.1 Introduction of fair use, US-style, leading to unacceptable legal uncertainty, pressure
on the court system through more and more expensive litigation, and generally
functioning as an employment programme for attorneys.
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2.2 Undue extension of State copyright, operating as a disincentive to public-private
partnerships and investment in the arts, culture and science.
2.3 Making contractual agreements void (or voidable), in the face of ambiguous and
vaguely worded exceptions.
2.4 Introducing an exemption for temporary and transient copies which will attract pirates
and systematic infringers to the detriment of rightsholders.
2.5 Exceptions for educational uses and distance education without proper safeguard for
existing licensing schemes and markets for publishing products and services.
2.6 An orphan works regime that leads to perpetual copyright, yet confiscates copyright
from private owners.
2.7 A licence to hack through technological protection measures.
2.8 Criminalising licensors refusing to exercise their exclusive rights, since this is
incompatible with the very concept of exclusive rights of copyright owners.
2.9 Compulsory reproduction and translation licences without clear evidence that licences
are not available where needed. These provisions strain South Africa’s international
obligations without a demonstrated need.
3. DALRO would also support:
3.1 Narrow, carefully crafted library exceptions that allow format-shifting.
3.2 A Copyright Tribunal with a wide jurisdiction, provided that users are obliged to pay
copy fees into court, pending the outcome of the determination of a reasonable royalty
rate(otherwise, the wide jurisdiction will frustrate the introduction of needle-time and
other much-needed collective licences).
3.3 Accession to the WIPO Copyright Treaty (WCT).
3.4 Stiffer criminal sanctions for copyright infringers.
3.5 Improving the prospect of enforcement against infringement by introducing
presumptions on subsistence and ownership of copyright.
3.6 Punitive damages and statutory damages as a necessary counterpart to an introduction
of US-style fair use exceptions.

Specific comments
1. Amendments Strongly Supported
1.1 The
exclusive
rights
of
exclusive right of “Distribution”

“Communication

to

the

Public”

and

Clauses 4, 5, 7 and 8 of the draft Bill
Sections 6, 7, 8, 9, 11A, 11B and 27(1) of the Act to be amended
We welcome the introduction of “communication to the public” as an exclusive right of copyright
and, from interaction at various of the meetings hosted by the dti over the period 5-27 August,
we understand that the concept of the “communication to the public” right is also meant to
include the “exclusive distribution right” – an exclusive right of copyright that has thus far been
absent from South African law, but which is described in the WIPO Copyright Treaty.
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However, although it is not incorrect for the one right to incorporate the other (as is done in the
US, for example), we recommend that it would be better to split the rights out, since exceptions
which may apply to the one right may well not apply to the other. We also note that the draft
Bill does not correctly match the wording of the new provisions with the existing text of the Act,
nor that the rights are granted consistently across all copyright works or that the
implementation of the new right is consistent with the implementation of the other exclusive
rights.
In Annexure I, we propose text to be considered for adopting the above proposals.
Please note that there is an overlap between our proposals (specifically the proposed
amendment to Section 27 of the Act) and Clause 20 of the draft Cybercrimes and Cybersecurity
Bill released by the Department of Justice and Constitutional Affairs for public comment on 28
August 2015.
.
1.2 Resale Right in respect of Artistic Works and Craft Works
Clauses 1, 6 and 9(k) of the draft Bill
New definition in Section 1(1) and new Sections 7A, 7B, 7C, 7D, 7E and 9A (5) of the
Act, criminal sanction in new Section 23(4)(c)
As a copyright collective management society that represents many artists who create works
of visual arts, DALRO welcomes the proposed introduction of a resale right for works of art and
crafts.
Through our interaction with correspondent organisations which manage the resale right in
those countries where it exists, we are of the view that clauses 6 and 9(k) of the draft Bill would
need to be redrafted to allow for efficient administration of the resale right.
The brevity of the consultation period does not afford us with sufficient time to submit
a proposal on text, but we suggest that such text should be based on the corresponding
Australian legislation, as recently amended.

1.3 Exceptions for the visually impaired and otherwise disabled
Clauses 1 and 22 of the draft Bill
New definitions in Section 1(1) and new Section 19D of the Act
We welcome the introduction of an exception to benefit the visually impaired and we submit
that South Africa should accede to the Marrakesh VIP Treaty as well as the WIPO Copyright
Treaty in order to benefit fully from the benefits conferred by these Treaties, including the
resulting ability to export accessible format copies.
In Annexure I, we propose wording for text to replace the new Section 19D and the
related definitions, which is based on the definitions in the Marrakesh VIP Treaty and wording
of the UK Copyright Patents and Designs Act, and therefore does not cater for the export of
accessible format copies.
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1.4 Re-Structuring of Needle-time in the interest of performing artists, producers of sound
recordings and a South African retention of royalties
DALRO supports measures designed to re-structure the efficient collection and distribution of
royalties for South African performing artists and producers. It is posited that the biggest driver
of achieving this is to enact measures in line with the CRC Report, published in 2012. The
jurisdiction and procedural rules of the Copyright Tribunal may also greatly affect the quantum
and the timing of any royalties that may be due to performers and producers. Any prospective
licensee and user of performances should be obliged to pay into court the royalties it believes
are reasonably due and payable and should risk paying a punitive rate of interest on any late
payment of any royalty that is later by the Copyright Tribunal found to be still due and payable.
This is a procedural measure available in many jurisdictions to avoid systematic delaying
tactics by any licensee which knows that it is liable to pay royalties, yet hopes to evade payment
through late payment.
Moreover, as in our submissions in response to the Draft IP Policy in September 2013 and the
Copyright Policy Review meeting in March 2015, we encourage South Africa to ratify and
implement the WIPO Copyright Treaty and the WIPO Performances and Phonograms Treaty
in order in enable South African authors, performers and rightsholders to benefit from
reciprocal rights in other countries that have signed the Treaties
Finally, DALRO supports the submission of its parent company SAMRO, seeking to establish
just compensation of musicians, producers, composers, lyricists and music publishers.

2. Amendments Vehemently Opposed and Suggested Alternatives
2.1 The Case for and against Fair Use and Some Alternatives
The plus of introducing “fair use”, a defence to claims for infringement under the laws of the
United States, may be that after its introduction not Parliament, not the Government, but the
Courts decide on the scope of copyright’s exclusive rights, by applying a seemingly simple
“four factor” test. Indeed, this may seem an attractive option of getting rid of a thorny issue:
how to balance the rights of creators and publishers with the interests of the wider public.
Of course the Courts, in return, may consider that decision-making issues that affect society
as a whole and properly belong to Parliament for evaluation. While the short-term gain of
handing this task over to the Judiciary may reduce the burden on Parliament and the Executive
branches of the State, the societal costs inflicted on the Court system and private citizens
should, in our view, outweigh this abdication of responsibility and any short term perceived
advantages.
Parties who promote fair use as an exception to copyright and the determination of fair use
cases by the Judiciary either have deep pockets to litigate endlessly (eg rich technology
companies being the principal beneficiaries of a fair use exception), or have a general disdain
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or mistrust in the open and democratic decision making process of their elected
representatives.
We enclose as Annexure II a report commissioned by the CLA, the UK counterpart of DALRO,
and submitted to the Hargreaves “Copyright Modernisation” Reform in the UK. The UK
Government in the end did not opt to introduce fair use and also carefully crafted educational
exceptions so that they would not conflict with international obligations and existing licensing
structures. The Report provides background on collective licensing and in particular chapter 5
contains a full and fair discussion of fair use vs fair dealing and the following high-level
summary:
Box 8 – Section Summary
“In this Section we have considered the approach to defining copyright exceptions
and have focused specifically on fair dealing and fair use frameworks.
The economic evidence suggests that exceptions should be applied to
licensing markets which would normally fail due to high transaction costs. In
these cases an exception would provide the benefit of greater consumer
access without adversely affecting the revenues accruing to rights owners
(since no transactions would occur). Hence, there would be no effect on the
incentives to create content.
“The role of CMOs is important insofar as they are able to use economies of scale to
reduce transaction costs of licensing.
“Evaluation of exceptions faces a number of practical difficulties including quantifying
the transaction costs of licensing and assessing whether rights holders would lose
out from the exception (i.e. whether a voluntary licensing market would be able to
provide access for the bulk of users).
“In the context of fair dealing and fair use, we find that the principles based
approach used in the US is subject to around five times more legal cases than
the UK fair dealing system as well as an unknown number which are deterred
by the potential costs.
“Perhaps most important of all is the impact of the respective systems on dynamic
efficiency. Organisations that rely on the reproduction of copyright content are more
likely to benefit from exceptions (e.g. Google) since they can use content without
paying for it. On the other hand, organisations which rely on the creation,
development and distribution of content are more likely to lose out from exceptions
(e.g. the digital publishing industry).
“We also consider that the uncertainty over whether an exception will cover emerging
distribution platforms can inhibit investment by businesses and CMOs in developing
an efficient licensing market. This uncertainty is a feature of the fair use system as
exceptions are not prescribed in law.”
(our emphases)

2.1.1

Risks of importing United States-style fair use into South African law

Research carried out during the time of the Hargreaves review in the United Kingdom found
that, from January 1978, when fair use was codified in US law, to the end of 2010, there was
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a total of 21 fair dealing cases decided in the United Kingdom compared to 223 fair use cases
decided in the U.S. The weakness of the U.S.-style fair use defence invariably means, in
effect, that fair use in a new situation will be decided on by a judge (or, more likely, considering
the likelihood of appeals in many of these cases, the majority of a number of judges), instead
of by Parliament. This experience shows that we cannot expect that creators and owners of
copyright works, users of those works and the Courts will come to the same conclusions in
respect of a given factual situation every time.
It is posited here that the dti should examine what led the United Kingdom and Canada to
reject the introduction of fair use when the recent copyright modernisations in these countries
could have led to its introduction. In DALRO’s view, the chief reason is that transplanting a US
concept into another legal tradition, could only be done successfully, if other elements of US
copyright law are also taken on board, eg statutory and punitive damages for infringers, that
act as a clear deterrent to anyone claiming to engage in “fair use”, and a societal appetite for
high levels of litigation and court drama. It is posited here, that South Africa should rather not
import fair use and also not import a higher level of litigation and a culture of punitive or
statutory damages assessed as a matter of law or court routine.
The “fair use” doctrine is a so-called “affirmative defence” to a claim for copyright infringement,
as opposed to an exception in the sense of the word as we use it in South Africa. It arose out
of U.S. case law and was codified in Section 107 of the U.S. Copyright with effect from 1978,
listing four factors to consider in whether reproduction of a work may be “fair” (reproduced in
new Section 12A(5)(a), (b), (c) and (e) in the draft Bill). If over the last 200 years this US
doctrine has evolved and provided a sense of predictability, this is in contrast over the last tenyear period, during which the US fair use doctrine has shown its inherent unpredictability and
volatility, leading to ever higher degrees of uncertainty and ever more costly litigation.
South Africa does not have the same 200 year case law background for the introduction of fair
use into the Act and would be introduced at a time where the US doctrine is at its most volatile
and unsettled hiatus. We therefore expect that the first effect of the introduction of a fair use
defence would be litigation, much of which would end up in the Supreme Court of Appeal, even
the Constitutional Court.
Being a defence to a claim of copyright based on general principles only (ie not defined by
specific use cases as one has with fair dealing), it places the burden on rightsholders to test
claims of fair use every time one is raised to enable a Court to decide the issue. This creates
a climate of uncertainty, which publishers, copyright collective management organisations and,
no doubt, users would prefer to avoid.
During the dti’s Copyright Conference, it was remarked upon a question from the floor that one
solution to lessen the level of litigation would be to import not only the fair use doctrine but also
the case law as such and to make South African law dependent on U.S. court decisions. It is
questionable whether South African authors, rightsholders and courts would necessarily want
to be subject to such a dependency.
There is a further pitfall for these exceptions created by the “contract override” provision in the
new Section 39A, which we address below.
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From the answers given at the various meetings hosted by the dti in August, there is no
indication that the dti has received any legal opinion in respect of the introduction of the kind
of fair use and the broad exceptions for education proposed in the draft Bill, especially in
relation to South Africa’s obligations under the Berne Convention and the TRIPS Agreement.
There are no persuasive arguments that should lead South Africa to change its current
copyright regime. Rather it would be appropriate to build further on its own legal traditions,
including the concept of fair dealing.

2.1.2

An Alternative: Retention of Fair Dealing by adding a Fair-Use Four Factor Test

Clause 14 of the draft Bill
Amendment to Section 12 and new Section 12A of the Act
The introduction of a four-factored fair use standard would, in our view, go a long way in
clarifying uses of copyright works that are allowable under the exiting fair dealing exceptions.
In other words, DALRO would support the introduction of the “four-factor test”, commonly
associated with fair use, in order to assess whether or not a dealing is “fair” or not. DALRO
would not, however, support the doing away with fair dealing altogether: each and every
exception in South Africa should be firmly rooted in a clear provision that is easy to understand
and the application of which is easy to foresee. Otherwise, the provision risks becoming a free
for all that will lead to great legal uncertainty and a much more litigious copyright environment
– something that harms both users and rightsholders, as well as the justice system of South
Africa, which already fights with a huge case backlog.
DALRO would accept the introduction of a suitably crafted fair dealing exception for parody;
provided pure commercial rip offs that are dressed up as parody are not legitimised in this way.

2.1.3

Addressing the needs for use of copyright works by Higher Education Institutions

DALRO already licenses Higher Education Institutions the right to make reproductions of
copyright works since 1998. Within certain contractually agreed limits and for specific purposes
(such as course packs and e-reserves), in terms of its transactional and blanket licences,
DALRO and the South African universities have engaged in negotiations to mutual advantage
and it is fair to say that the system is balanced, leading to access on reasonable terms and
conditions, and keeping a fair share of royalties in South Africa – more so than any direct
licensing of the said uses would lead to.
The royalties raised under these licences take the uses carried out by the institutions into
account, and in this regard we mention that uses under fair dealing are factored into the pricing,
that the pricing has never increased by more than the Consumer Price Index, and that
universities of technology benefit from a price that is discounted as compared to other
universities. Experience in other countries, particularly Canada, has shown that an agreed
licensing solution provides the institution and its staff and students with far more certainty as
to what and how much can be copied as under an exception, and of course it has the added
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benefit of royalties being raised for the use of the works. We shall revert to lessons from
Canada also with regard to the next section of our submission.

2.1.4

Education as a legitimate market for the copyright industry

We submit that education exceptions should be reconsidered in consultation with authors,
publishers and educational institution, and that any exception for the purposes of education
must be subject to there not being a licence available for the use contemplated by the
exception. Education exceptions differ from any fair dealing (whether assessed as hitherto or
by reference to a four-factor “fair use” test) in that the copying involves multiple copies of
substantially the same material, for substantially the same purpose, at substantially the same
time and therefore potentially creating a disproportionate harmful effect on the educational
publisher and authors of learning materials and textbooks.
Textbooks, reference books and journals are published by educational, academic and
scholarly publishers for the very purpose of contributing to education and scholarly
communication. Universities and libraries for non-commercial research or non-commercial
educational institutions are the primary purchasers of, and licensees for, these publications
and services. They are therefore as much a supply to an educational institution of products or
services as any other expense associated with information technology or expenses on training
academic and teaching staff.
Publishers invest in the copyright works that they produce, whether for education or otherwise,
to create quality products for the users of those works. Users have the opportunity to select
from the works that are so available to them, creating competition in the market. We submit
that the result of competition in the market for high quality goods is a model that has proven to
be sustainable.
Broad exceptions for education, including exceptions allowing the
reproduction of complete works, can only be expected to reduce sales and will therefore be to
the prejudice of the legitimate interests of publishers and authors.
Copyright works that are available for sale or under license for education or to educational
institutions must not be reproduced or made available under exceptions free of charge, as this
would constitute interference and a conflict with the normal exploitation of these works. The
educational market for such works cannot constitute a “special case”, as it is one of the main,
if not sole, market for these types of works.
We note that in the UK copyright reform of 2011-2014, the licensing schemes have been
preserved, eg the CLA higher education licences that are equivalent to the DALRO licences
currently in place – we quote the explanatory memorandum of the UK Intellectual Property
Office:
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“7.10.5 Another existing exception (section 36) permits educational establishments to make
reprographic copies of passages from works (multiple copies made using a photocopier or
computer). For example, it permits a teacher to make photocopies of pages of course books
for inclusion in handouts to their class. As with the exception for recording broadcasts,
where a relevant licence is available (such as the CLA photocopying licence) a school
must hold it to carry out this activity.” (our emphasis)
http://www.legislation.gov.uk/uksi/2014/1372/pdfs/uksiem_20141372_en.pdf

Please also see our textual proposal in Annexure I – effectively based on the newly
amended Section 35 of the UK Copyright, Patent and Designs Act.

2.1.5

Risks to authors and the copyright industry of overbroad general exceptions
catering for new and undefined uses

If, by way of overbroad exceptions (often described as “flexible”, when what is meant is really
legally uncertain), copyright protection is reduced because authors and right holders are cut
off from the new uses of the copyright works that they create and market, in the sense that no
permissions are required and no royalties are payable, this means that the economic benefits
of the copyright works in relation to those new uses are essentially transferred for free to third
parties.

2.2

Works funded by the State and International Organisations
Clause 3 of the draft Bill
Amendment to Section 5 of the Act

State funding of works created by authors will invariably involve a contractual relationship for
the funding. We suggest that ownership of and access to the work so funded be dealt with by
way of the contract, not by legislation.
We therefore submit that this amendment to Section 5 should not appear in the next
version of the Bill.

2.3

“Contract override” provision
Clause 37 of the draft Bill
New Section 39A of the Act

The proposed Section 39A, importing a blanket unenforceability of all contractual terms
purporting to prevent or restrict the doing of an act which would not infringe copyright or which
purport to renounce a right or protection afforded by the Act, should be removed.
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Particularly if fair use were introduced into South African law, contract override provision would
produce a chilling effect on the ability of users and rightsholders to enter into legally binding
agreements. This may produce the result that foreign licensors applying their laws and
providing access from out-of-state territories would enjoy a considerable advantage over
national copyright holders. The effect would be a further disincentive to South African creators,
publishers and producers to invest in local creativity and culture.
Often the demand for contract override in exceptions is based on the incorrect notion that
rightsholders employ contracts to override specific exceptions. There is no evidence that such
a practice is common or even exists. On the contrary, there are many uses under exceptions
where there is no contract between the rights holder and the user (for example for quotation,
criticism and review and reporting on events).
Contract override would not only affect licences, which give access to copyright works, but also
other contracts where copyright is the subject, even settlement agreements concluded to
resolve disputes concerning copyright infringement. It is not uncommon that, in a dispute as
to whether the exclusive rights of copyright apply or not in the light of an exception, the parties,
for the purpose of settlement, agree to disagree on the applicability or not of the exception.
Statutory contract override will make such settlements impossible due to key clauses, if not
the whole agreement, being made unenforceable, thereby compelling the parties to proceed
with litigation.
A case could be made out for specific exceptions to provide that unfair contract terms be
unenforceable. Such specific would be for circumstances where a contractual relationship
between the rights holder and the copyright owner is foreseen. As mentioned before, this
should be carefully evaluated, exception by exception.
We therefore submit that this new Section 39A should not appear in the next version of
the Bill.

2.4

Exception for transient copies as part of a technical process
Clause 15 of the Bill
Section 13A of the Copyright Amendment Bill

This section should be deleted, as it will only provide shelter for potential piratical organisations
and/or structurally infringing websites located in South Africa or abroad.

2.5 Exceptions for Education
Clauses 13(a), 15, 16, 17, 18,19, 20 and 21 of the draft Bill
New Sections 12(15), 12A (2) and (3), 13B, 15(4), 16(1), 17, 18, 19A and 19B of the
Act
We refer to our submission in para 2.1 above (in response to the proposal to introduce fair
use), in which we deal with exceptions for education as well.
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The main points are:
-

-

-

The market for education is a legitimate market to be served by publishers and the
copyright industry in general.
Publishers invest in producing quality products from the creative contribution made by
authors.
Broad exceptions for education, including exceptions allowing the
reproduction of complete works, can only be expected to reduce sales and will therefore
be to the prejudice of the legitimate interests of publishers and authors.
Many uses for education (course pack, distance education) are already the subject of
existing licences, where publishers have given permission and royalties are raised for
the use of the works.
Insofar as the legislation of exceptions is concerned, education per se is not a “special
case” as meant by the three-step test of the Berne Convention and the TRIPS
Agreement, and any exception that is legislated should be subject to there not being
an existing licence for the use that is contemplated.

We therefore submit that the education exception should be reconsidered in consultation with
authors, publishers and educational institutions, and that any exception for the purposes of
education must be subject to there not being a licence available for the use contemplated by
the exception.

2.6 Orphan Works
Clauses 1, 2, 25, 27 of the draft Bill
Definition “orphan works” in Section 1(1), amendment to Section 3 and new Sections
22A and 25(3) of the Act, criminal sanction in Section 23(4)(f)
We respectfully submit that the proposal relating to the expropriation of orphan works and their
licensing by the State fundamentally misses the problem posed by orphan works. Orphan
works are copyrighted works for which the user is unable to identify, locate and/or contact the
copyright owner for the purpose of obtaining permission to use her/his works.
We consider that the answer could lie in a legislated safe harbour for the use (by the exercise
of rights reserved to the copyright owner under the exclusive rights of copyright) of orphan
works after a diligent search carried out in good faith, of which record is kept, has failed to
identify the copyright owner. If the copyright owner subsequently appears, the terms of the
safe harbour could limit the remedies that the copyright owner may have against the good faith
user, by excluding remedies for interdicts, special damages and criminal sanctions, and that
the good faith user only be obliged to pay the normal, market-related, royalty for the use of the
work that would have been payable had permission been obtained in the first place.
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2.7 Technological Protection Measures (TPM)
Definitions in clause 1, and clauses 24, 28, 29, 31 and 36 of the Draft Bill
New definitions in Section 1(1), new Sections 20D, 20E, 27(5A), 28O, 28P and 28S,
powers for Regulations in new Section 39(cH), and criminal sanctions in Section
23(4)(a), (e), (h), (i)
We welcome the introduction of provisions that will recognise and protect technological
protection measures and the copyright works that they protect. We do not support, however, a
unilateral “licence to hack”, ie the user’s right to determine in which case TPMs have been
applied appropriately. Users should rather be given the option to apply to the Minister of Trade
& Industry for a ruling on whether or not they need to be given access in order to benefit from
exceptions under specific circumstances, and whenever the rightsholder is not already
providing the means to benefit from exceptions voluntarily in appropriate ways.

2.8 Criminalising Licensor Unwilling or Unable to Licence
Clause 28 of the Bill
New Section 23(4)(d) of the Act
The draft Bill purports to criminalise the unreasonable refusal to grant a licence for an
educational or judicial use (as per the section use would consist in one of the following:
reproduction, translation in a usable language (sic!) or format-shifting) of a copyright-protected
work. By definition, that would not be a use falling under an exception, as then no permission
would be required. The permission not granted would be normally within the discretion of the
owner of copyright, this is the essence of an exclusive right: the right to authorise or to prohibit,
as it is foreseen in the Berne Convention and the TRIPS agreement. The new sub-section
would therefore be a limitation of the exclusive right, unusually not by limiting the right, but by
criminalising the exercise of the right – this is disproportionate and a violation of international
obligations that South Africa must meet.
The proposed Section 23(4)(d) of the Act should accordingly be deleted and not carried
forward into a new version of the Bill.

2.9 “Compulsory licence” for print works not available in South Africa
Clause 14 and Schedule of the Bill
New Schedule B to the Act, definition of “reproduction”
At the outset, we wish to point out that the new definition of “reproduction” is erroneous, in that
it has the effect, which we can only assume is unintended, of removing the existing definition
in relation to all other types of copyright works. The introduction of this erroneous definition
would undermine the proposed Schedule B.
Whilst not taking a position on this point, we note that the new definition is intended to relate
to fixations of performances, and that it has been argued that the provisions of the draft Bill
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which relate to performance rights should correctly appear in the Performers Protection Act,
1967. We observe below that there are other provisions in the draft Bill which would be better
served by being in separate legislation which could, with a Copyright Bill, be introduced as part
of a suite of legislation, specifically the proposed resale right. If this route is followed, the
proposed replacement of the definition of “reproduction” should not appear in the next
version of the Bill.
Schedule B
Although not entirely clear from the proposed Schedule B, it seems to create the framework
for a compulsory licence for the republication by reproduction of works which are out of
commerce in South Africa.
Other countries, notably in the European Union, are coming to grips with the making available
of out of commerce works. The European Union favours a licensing solution, the European
Commission having presided over a Memorandum of Understanding concluded between
library associations, publishers and copyright collective management societies for the
reproduction of out-of-commerce works for libraries and archives. France has recently passed
legislation to facilitate the republication of out-of-commerce works, subject to the right holder
having a right of first refusal to do so. In both cases, the licence relates only to works first
published in the country concerned, not to all works.
There is no indication that the dti has assessed how South Africa keeps its international
obligations if the proposed legislation is passed by Parliament. The proposal amounts to a
framework for a compulsory licence. South Africa’s compliance with the Berne Convention and
the TRIPS Agreement, especially considering that works first published in other Convention
countries are covered, indeed targeted, by this compulsory licence provision, is cast into
considerable doubt. For this reason alone, we submit that this amendment should not be
proceeded with in the next version of the Bill.
Schedule B contains further complications. Certain provisions, such as para 3(2), indicates
that it relates only to rights holders that are found. However, other provisions, such as the
second subpara (c) of para 3(1) and para 3(4), indicate that compulsory licences can also be
granted for orphan works. However, orphan works are intended to be dealt with in Section
22A of the Bill.
Apart from the inconsistency relating to orphan works, we note a number of errors in the
drafting and layout of Schedule B, such as a second subpara (c) in para 3(1) (which may be
there in error), grammatical errors and errors in cross references. We are also concerned
about the possibility of the reproductions being made outside South Africa, where the
limitations and conditions imposed by Schedule B cannot be enforced.
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3. Amendments Also Supported:
3.1 Exceptions for Libraries and Archives
Clauses 15, 22 and 24 of the draft Bill
New Sections 13C, 19C and 20F of the Act
DALRO recognises that publicly accessible libraries have special and legitimate needs in
relation to uses of works that are in their collections. Exceptions relating to libraries’
reproduction of copyright works must be carefully crafted, firstly to ensure that only libraries
which primarily serve the public benefit (i.e. not corporate libraries) and secondly that
exceptions relating to the distribution of works outside the library are not worded in such a way
so as to interfere with the legitimate interests of rightsholders.
We therefore propose that the identification of libraries and archives which would benefit from
the exceptions under the new Section 19C be defined by reference to “all or part of whose
collection is accessible to members of the public”, not only to public funding.
We submit that the exceptions for libraries and archives should be considered in consultation
with authors, publishers and libraries and archives, and that any special exception for libraries
and archives must be subject to the work not being commercially available, as is already
captured in new Sections 19C(1)(c) and 19C(5).
The new Section 13C (as well as the new Section 20F, which ostensibly deals with the
preservation of digital rights management information) allows inter-library document supply.
We understand document supply as being a systematic provision of copyright works, even as
between libraries and to our experience libraries often raise a charge for this service.
Document supply is an activity which is needs to be licensed by publishers. The new Section
19C does not allow the use of library-made copies off premises, and there would therefore not
appear to be a complete correlation between Section 20F and Section 19C.This is an issue
which has not yet been discussed between representatives of libraries and publishers in the
context of a copyright law review, and we therefore believe that it is premature to legislate on
this topic at this time.
We therefore submit that Section 13C and Section 20F(d) or substitutes for it should not
appear in the next version of the Bill.

3.2 Intellectual Property Tribunal
Clauses 1, 32, 33, 34, 35 (repeal of existing provisions relating to the Tribunal,
including adjudication of licensing schemes) of the Bill
Sections 29, 29A, 29B, 29C, 29D, 29E, 29F, 29G, 29H, 29I, 29J, 29K, 29L, 29M, 29N,
29O, 29P, 29Q, 29R, 29S, 39(cF) of the Act and new definition in Section 1(1)
Whereas we have some concerns about the broad scope of the jurisdiction of the proposed
Tribunal and that its functions may usurp the role of the Courts, our principal concern is that
the amendment has resulted in the original function of the Tribunal, namely the adjudication of
licensing schemes, having been lost by the proposed repeal of Sections 30 and 31 of the Act.
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We submit that the complaints that there may have been about the operation of the existing
Tribunal in the past do not justify the extent of the overhaul proposed by the draft Bill and that,
in the absence of a need identified by the public for a Tribunal with such extended powers, we
submit that the amendments in terms of the draft Bill should not be proceeded with and that
the present provisions relating to the Tribunal should remain, and that any deficiencies that
may have been found in the procedures of the Tribunal should be corrected by passing
appropriate regulations in terms of Section 29(3)(a)of the current Act.
We also refer to a point made earlier in connection with “needletime” (Para 1.4 above), that
the procedure of the Tribunal must entail the payment into court of reasonably collective
licensing royalties and punitive interest on any amounts later found to be still due.

3.3 Accession to the WIPO Copyright Treaty (WCT)
Whilst the dti has made it clear that for now it does not intend to accede to the WCT, it is in
DALRO’s view essential that South Africa accede and secure in one simple way the rights
not only of South African copyright holders abroad through full reciprocity, but also in order
to avail the community of the visually impaired of the full benefit of the Marrakesh Treaty.
That Treaty envisages that the export and import of accessible format copies from other
Contracting States is dependent on securing the rights of copyright holders properly in line
with the WCT. The best evidence that a country so protects copyright, is acceding to the
WCT.

3.4 Greater deterrent by introducing stronger sanctions for criminal copyright infringers
Clauses 28 and 30 of the Bill
Section 23(4), (5) and (6) and 27A of the Act
DALRO is of the view that especially if fair use is introduced, the Government needs to send a
clear message to professional and habitual infringers, that copyright violations are no trivial
matter. For this reason, DALRO supports stiffer criminal sanctions in case of breaking
copyright laws. The foregoing does not detract from DALRO’s criticism and strong opposition
to new section 23(4)(d) that disproportionately introduces a new criminal sanction for
unreasonably refusing to grant a licence request in certain cases.
3.5 Need for a Presumption of Subsistence of Copyright in Legal Proceedings
Not dealt with in the draft Bill
Amendment to Section 26 of the Act
In order to enforce copyright, the following provisions should be added to make copyright
cases easier to pursue and to achieve easier, less costly and faster copyright compliance:
-

Presumption of ownership of copyright for authors, publishers and their exclusive
licensees when acting against users;
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-

Presumption of subsistence of copyright for works defined in the Copyright Act when
acting against users who do not claim and put at issue whether they themselves are
the authors of particular works.

We submit specific wording in Annexure I, based on the Canadian Copyright Act.
3.6 Damages for infringement
Not dealt with in the draft Bill
Amendment to Section 24 of the Act, new subsection 24(4)
Damages should deter infringement meaningfully. The present South African Copyright Act is
based on the Roman-Dutch and British Common law tradition. By introducing an open-ended
fair use defence, DALRO posits that the concomitant needed change is to alter the calculation
of would-be infringers: these need to face meaningful damage payments which in the case of
commercial entities can entail their bankruptcy. This is the necessary corollary of introducing
fair use, US-style. Otherwise US fair-use style will produce adverse results for rightsholders,
as defendants at worst only will have to pay what they would have paid, had they admitted
liability.
It is posited here, moreover, that the concept of exemplary damages is already part of our law
and a clearer direction to the courts when and how to exercise their discretion in favour of
delaying tactics or wilful infringers, modelled on equivalent provisions in the US would be
commendable. We provide draft statutory language in Annexure I.
Finally, we note that the Australian Copyright Act also includes statutory damages that are
meaningful and introduced these at the time of passing legislation of an Australian-style fair
use (introducing the four-factor fair use test, but applying the test to fair dealing provisions).
DALRO would be delighted to provide additional information on the Australian copyright
system on request and notes that CRC Report frequently referred to Australian legislation.
Consultation process
We take this opportunity to express concerns about the process in which the dti’s intentions
with copyright legislation have been communicated to us and to other stakeholders and
question, whether in the context of a potentially rushed reform of copyright, which is based on
insufficient evidence (other than on the CRC Report and Needle-time and the plight of the
visually impaired), this amounts to consultation.
We submitted proposals for the text for the introduction of the communication to the public right
in response to the Copyright Policy Review, as requested by the dti at the meeting where this
was discussed and prepared in great haste for timeous submission on 3 March 2015. These
text proposals are essentially the same as appear in the annexure. We are disappointed that
the preparation of the draft Bill did not take this text proposal into account since, if it had, the
draft Bill would not have suffered from the elementary drafting mistakes in the clauses dealing
with this topic.
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We believe that the absence of a proper consultation on, firstly the issues, then policy
proposals and then, as a final step, on text of legislation, means that the opportunity to
contribute to good legislation has been lost insofar as the draft Bill is concerned, and that the
solution to remedying key policy issues will lie in approach of prioritising some of them for fast
tracking and leaving others for later, as proposed in this submission..

Yours faithfully

Lazarus Serobe
Managing Director DALRO

18

ANNEXURE: SPECIFIC SUGGESTIONS FOR IMPROVED TEXT OF THE BILL
For an electronic copy, please contact Lazarus Serobe at lazarus.serobe@dalro.co.za
The exclusive right of Communication to the Public
Sections 6, 7, 8, 9, 11A, 11B and 27(1) of the Act to be amended
The exclusive right of Distribution and its corollary exception of Exhaustion
Sections 6, 7, 8, 9, 11A and 11B of the Act to be amended
Replace clauses 2, 3, 4, 5, 7 and 8 of the draft Bill with the following:
Amendment of section 6 of Act 98 of 1978
[x]. Section 6 of the principal Act is hereby amended:
(a) by the addition after paragraph (e) of the following paragraphs:
“(eA) the issue to the public of copies of the work, including the act of putting into circulation in
the Republic copies not previously put into circulation in the Republic by or with the consent of
the copyright owner and the act of putting into circulation outside the Republic copies of the
work not previously put into circulation in the Republic or elsewhere; provided that the issue to
the public of copies of a work does not include any subsequent distribution, sale, hiring or loan
of copies previously put into circulation or any subsequent importation of such copies into the
Republic;
(eB) communicating to the public of the work, by wire or wireless means, including the making
available to the public of the work in such a way that members of the public may access the
work from a place and at a time individually chosen by them;”
(b) by the substitution for paragraph (g) of the following paragraph:
“(g) doing, in relation to an adaptation of the work, any of the acts specified in relation to the
work in paragraphs (a) to (eB) [(e)] inclusive.”

Amendment of section 7 of Act 98 of 1978
[x]. Section 7 of the principal Act is hereby amended:
(a) by the addition after paragraph (d) of the following paragraphs:
“(dA) the issue to the public of copies of the work, including the act of putting into circulation in
the Republic copies not previously put into circulation in the Republic by or with the consent of
the copyright owner and the act of putting into circulation outside the Republic copies of the
work not previously put into circulation in the Republic or elsewhere; provided that the issue to
the public of copies of a work does not include any subsequent distribution, sale, hiring or loan
of copies previously put into circulation or any subsequent importation of such copies into the
Republic;
(eB) communicating to the public of the work, by wire or wireless means, including the making
available to the public of the work in such a way that members of the public may access the
work from a place and at a time individually chosen by them;”
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(b) by the substitution for paragraph (f) of the following paragraph:
“(f) doing, in relation to an adaptation of the work, any of the acts specified in relation to the
work in paragraphs (a) to (dB) [(d)] inclusive.”

Amendment of section 8 of Act 98 of 1978
[x]. Section 8 of the principal Act is hereby amended:
(a) by the addition after paragraph (d) of the following paragraphs:
“(dA) the issue to the public of copies of the film, including the act of putting into circulation in
the Republic copies not previously put into circulation in the Republic by or with the consent of
the copyright owner and the act of putting into circulation outside the Republic copies of the
film not previously put into circulation in the Republic or elsewhere; provided that the issue to
the public of copies of a film does not include any subsequent distribution, sale, hiring or loan
of copies previously put into circulation or any subsequent importation of such copies into the
Republic;
(eB) communicating to the public of the film, by wire or wireless means, including the making
available to the public of the film in such a way that members of the public may access the film
from a place and at a time individually chosen by them;”
(b) by the substitution for paragraph (f) of the following paragraph:
“(f) doing, in relation to an adaptation of the work, any of the acts specified in relation to the
work in paragraphs (a) to (dB) [(d)] inclusive.”

Amendment of section 9 of Act 98 of 1978
[x]. Section 9 of the principal Act is hereby amended –
(a) by the substitution for paragraph (e) of the following paragraph:
“(e) communicating the sound recording to the public[.] by wire or wireless means, including
the making available to the public of the sound recording in such a way that members of the
public may access the sound recording from a place and at a time individually chosen by them;”
(b) by the addition after paragraph (e) of the following paragraph:
“(f) the issue to the public of copies of the sound recording, including the act of putting into
circulation in the Republic copies not previously put into circulation in the Republic by or with
the consent of the copyright owner and the act of putting into circulation outside the Republic
copies of the sound recording not previously put into circulation in the Republic or elsewhere;
provided that the issue to the public of copies of a sound recording does not include any
subsequent distribution, sale, hiring or loan of copies previously put into circulation or any
subsequent importation of such copies into the Republic.”
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Amendment of section 11A of Act 98 of 1978
[x]. The following section is hereby substituted for section 11A of the principal Act:
11A. Nature of copyright in published editions
“Copyright in a published edition vests the exclusive right to do or to authorize the doing of any
of the following acts in the Republic:
(a) Making a reproduction of the edition in any manner;
(b) the issue to the public of copies of the edition, including the act of putting into circulation in
the Republic copies not previously put into circulation in the Republic by or with the consent of
the copyright owner and the act of putting into circulation outside the Republic copies of the
edition not previously put into circulation in the Republic or elsewhere; provided that the issue
to the public of copies of an edition does not include any subsequent distribution, sale, hiring
or loan of copies previously put into circulation or any subsequent importation of such copies
into the Republic;
(c) communicating to the public of the edition, by wire or wireless means, including the making
available to the public of the edition in such a way that members of the public may access the
edition from a place and at a time individually chosen by them.”
Amendment of section 11B of Act 98 of 1978
[x]. Section 11B of the principal Act is hereby amended –
(a) by the addition after paragraph (e) of the following paragraphs:
“(eA) the issue to the public of copies of the program, including the act of putting into circulation
in the Republic copies not previously put into circulation in the Republic by or with the consent
of the copyright owner and the act of putting into circulation outside the Republic copies of the
program not previously put into circulation in the Republic or elsewhere; provided that the issue
to the public of copies of a program does not include any subsequent distribution, sale, hiring
or loan of copies previously put into circulation or any subsequent importation of such copies
into the Republic;
(eB) communicating to the public of the program, by wire or wireless means, including the
making available to the public of the program in such a way that members of the public may
access the work from a place and at a time individually chosen by them;”
(b) by the substitution for paragraph (g) of the following paragraph:
“(g) doing, in relation to an adaptation of the computer program, any of the acts specified in
relation to the computer program in paragraphs (a) to (eB) [(e)] inclusive;”
Amendment of section 27(1) of Act 98 of 1978
[x]. Section 27(1) of the principal Act is hereby amended by the addition after paragraph (f) of
the following paragraph:
"(g) communicates to the public for the purpose of trade or for any other purposes to such an
extent that the owner of the copyright is prejudicially affected,"
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Fair Use
Amendment to Section 12 and new Section 12A of the Act
Subsections to be inserted into section 12 and/or 12A, as the case may be:
“subsection XXX Copying and use of extracts of works by educational establishments:
(i) The copying of extracts of a relevant work by or on behalf of a pupil, the staff or an
educational establishment does not infringe copyright in the work, provided that—
(aa) the copy is made for the purposes of instruction for a non-commercial purpose, and
(bb) the copy is accompanied by a sufficient acknowledgement (unless this would be
impossible for reasons of practicality or otherwise).
(ii) Copyright is not infringed where a copy of an extract made under subsection (i) is
communicated by or on behalf of the educational establishment to its pupils or staff for the
purposes of instruction for a non-commercial purpose.
(iii) Subsection (ii) only applies to a communication received in or outside the premises of the
establishment if that communication is made by means of a secure electronic network
accessible only by the establishment’s pupils and staff.
“(iv) Not more than 5% of a work may be copied under sections 12 and s12A by or on behalf
of an educational establishment in any period of 12 months, and for these purposes a work
which incorporates another work is to be treated as a single work.
“(v) Acts which would otherwise be permitted by this section are not permitted if, or to the
extent that, licences are available authorising the acts in question and the educational
establishment responsible for those acts knew or ought to have been aware of that fact.
“(vi) The terms of a licence granted to an educational establishment authorising acts permitted
by this section are of no effect so far as they purport to restrict the proportion of a work which
may be copied (whether on payment or free of charge) to less than that which would be
permitted by this section.
(vii) If a copy made under this section is subsequently dealt with—
(aa) it is to be treated as an infringing copy for the purposes of that dealing, and.
(bb) if that dealing infringes copyright, it is to be treated as an infringing copy for all subsequent
purposes.
(viii) In this section “dealt with” means—
(aa) sold or let for hire,
(bb) offered or exposed for sale or hire, or
(cc) communicated otherwise than as permitted by subsection (iii) hereof.”.

[Note: Wording based on new Section 36 of UK Copyright Patents and Designs Act, 1998 (as
amended in 2014) available at:
http://www.legislation.gov.uk/uksi/2014/1372/regulation/4/made]
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Need for a Presumption of Subsistence of Copyright in Proceedings
Amendment to Section 26 of the Act, new sub-section (4)
Section 26(4)
(a) In any civil proceedings taken under this Act in which the defendant puts in issue either the
existence of the copyright or the title of the plaintiff to it,
(i) copyright shall be presumed, unless the contrary is proved, to subsist in the work,
performer’s performance, sound recording or communication signal, as the case may be; and
(ii) the author, performer, producer or broadcaster, as the case may be, shall, unless the
contrary is proved, be presumed to be the owner of the copyright.
(b) Where any matter referred to in subsection (4)(a) is at issue and an assignment of the
copyright, or an exclusive licence granting an interest in the copyright, has been proven to exist
between the author, performer, maker or broadcaster, the assignee or exclusive licensee
named in that licence shall be presumed to be the owner or exclusive licensee of the copyright
in respect of the transferred or licensed rights in question, provided that this presumption shall
not apply in any dispute between the author, performer, producer or broadcaster and the
named assignee or licensee.
[Note: adapted from Section 34.1 of the Canadian Copyright Act, adapted to the South African
context where save for cinematograph films there is no copyright registration for works,
assignments or exclusive licenses.
See: http://laws-lois.justice.gc.ca/eng/acts/C-42/page-40.html#docCont]
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Exceptions for the visually impaired
New definitions in Section 1(1) and new Section 19D of the Act
Amendment of section 1 of Act 98 of 1978 (herein after referred to as “the principal Act”)
x. Section 1 of the principal Act is hereby amended by (z) the insertion before the definition of “adaptation” of the following definition:
"‘accessible format copy’ means a copy of a literary work in an alternative manner or form
which gives a visually impaired person access to the said work, including to permit the person
to have access as feasibly and comfortably as a person without visual impairment or other
print disability; provided that the accessible format copy is used exclusively by visually impaired
persons and it must respect the integrity of the original work, taking due consideration of the
changes needed to make the work accessible in the alternative format and of the accessibility
needs of the beneficiary persons;
(z) the insertion after the definition of “adaptation” of the following definition:
“’authorised entity’ means an entity that is authorized or recognized by the government to
provide education, instructional training, adaptive reading or information access to beneficiary
persons on a non-profit basis. It also includes a government institution or non-profit
organization that provides the same services to beneficiary persons as one of its primary
activities or institutional obligations
(z) the insertion after the definition of “performance” of the following definition:
“‘visually impaired person’ means a person who is blind, has a visual impairment or a
perceptual or reading disability which cannot be improved to give visual function substantially
equivalent to that of a person who has no such impairment or disability and so is unable to
read printed works to substantially the same degree as a person without an impairment or
disability, or is otherwise unable, through physical disability, to hold or manipulate a book or to
focus or move the eyes to the extent that would be normally acceptable for reading, regardless
of any other disabilities;”

Insertion of section 19X in Act 98 of 1978
x. The following section is hereby inserted in the principal Act after section 19B:
“19X Multiple copies for visually impaired persons
(1) If an authorised entity has lawful possession of a copy (“the master copy”) of the whole or
part of—
(a) a published literary work, or a print or text-based version of a dramatic, musical or artistic
work; or
(b) a published edition,
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it is not an infringement of copyright in the work or of the published edition for the authorised
entity to make, or supply, accessible format copies for the personal use of visually impaired
persons to whom the master copy is not accessible because of their impairment.
(2) Subsection (1) does not apply if the master copy is of a musical work, or part of a musical
work, and the making of an accessible copy would involve recording a performance of the work
or part of it.
(3) Subsection (1) does not apply in relation to the making of an accessible format copy if, or
to the extent that, copies of the work or the published edition are commercially available, by or
with the authority of the copyright owner, in a form that is accessible to the same or
substantially the same degree.
(4) Subsection (1) does not apply in relation to the supply of an accessible format copy to a
particular visually impaired person if, or to the extent that, copies of the work or the published
edition are commercially available, by or with the authority of the copyright owner, in a form
that is accessible to that person.
(5) An accessible format copy made under this section must be accompanied by—
(a) a statement that it is made under this section; and
(b) a sufficient acknowledgement.
(6) If an authorised entity charges for supplying an accessible format copy made under this
section, the sum charged must not exceed the cost of making and supplying the accessible
format copy.
(7) An authorised entity making copies under this section must, if it is an educational
establishment, ensure that the copies will be used only for its educational purposes.
(8) If the master copy is in copy-protected electronic form, any accessible format copy made
of it under this section must, so far as it is reasonably practicable to do so, incorporate the
same, or equally effective, copy protection, unless the copyright owner agrees otherwise.
(9) If an authorised entity continues to hold an accessible copy made under subsection (1)
when it would no longer be entitled to make or supply such a copy under that subsection, the
copy is to be treated as an infringing copy.
(10) If an accessible format copy which would be an infringing copy but for this section is
subsequently sold or let for hire or offered or exposed for sale or hire or communicated to the
public —
(a) it is to be treated as an infringing copy for the purposes of that dealing; and
(b) if that dealing infringes copyright, is to be treated as an infringing copy for all subsequent
purposes.
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Exception for reproduction of transient copies as part of a technical process
New Section 13A of the Act
Insert text based on Article 5(1) of the EU Copyright Directive, 2001/29
Section 13A
(1) Temporary acts of reproduction referred to in Article 2, which are transient or incidental
and an integral and essential part of a technological process and whose sole purpose
is to enable:
(a) a transmission in a network between third parties by an intermediary, or
(b) a lawful use
of a work or of a performance protected under der Performers’ Protection Act 1967 to be made,
and which have no independent economic significance, shall be exempted from the
reproduction right provided for in Article 6, 7, 8, 9, 9A of the Act.
(2) “Temporary”, “transient or incidental acts of reproduction” shall mean, reproductions
that are inseparable and not stored for any length of time exceeding the technological
process of which they are a part of; for avoidance of doubt, this definition shall be
without prejudice to and not detract from any requirement contained in the Electronic
Communications and Transactions Act, 2002, in terms of which a service provider or
search engine is obliged to remove content to avoid liability.
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Damages for infringement
New Section 24(4) of the Act
24(4). Remedies for infringement: Damages and profits
(a) In General. — Except as otherwise provided under this Act, an infringer of copyright is liable
for either —
(i) the copyright owner's actual damages and any additional profits of the infringer, as provided
by subsection (1); or
(ii) statutory damages, as provided by subsection (c).
(b) Actual Damages and Profits. — The copyright owner is entitled to recover the actual
damages suffered by him or her as a result of the infringement, and any profits of the infringer
that are attributable to the infringement and are not taken into account in computing the actual
damages. In establishing the infringer's profits, the copyright owner is required to present proof
only of the infringer's gross revenue, and the infringer is required to prove his or her deductible
expenses and the elements of profit attributable to factors other than the copyrighted work.
(c) Statutory Damages. —
(i) Except as provided by clause (b) of this subsection, the copyright owner may elect, at any
time before final judgment is rendered, to recover, instead of actual damages and profits, an
award of statutory damages for all infringements involved in the action, with respect to any one
work, for which any one infringer is liable individually, or for which any two or more infringers
are liable jointly and severally, in a sum of not less than Rand 7,500 or more than Rand 300,000
as the court considers just. For the purposes of this subsection, all the parts of a compilation
or derivative work constitute one work.
(ii) In a case where the copyright owner sustains the burden of proving, and the court finds,
that infringement was committed wilfully, the court in its discretion may increase the award of
statutory damages to a sum of not more than Rand 1,500,000. In a case where the infringer
sustains the burden of proving, and the court finds, that such infringer was not aware and had
no reason to believe that his or her acts constituted an infringement of copyright, the court in
its discretion may reduce the award of statutory damages to a sum of not less than Rand 2,000.
The court shall remit statutory damages in any case where an infringer believed and had
reasonable grounds for believing that his or her use of the copyrighted work was a fair use
under section 12A, if the infringer was: (i) an employee or agent of a non-profit educational
institution, library, or archives acting within the scope of his or her employment who, or such
institution, library, or archives itself, which infringed by reproducing the work in copies or sound
recordings; or (ii) a public broadcasting entity which or a person who, as a regular part of the
non-profit activities of a public broadcasting entity infringed by performing a published
nondramatic literary work or by reproducing a transmission program embodying a performance
of such a work.
(c) (A) In a case of infringement, it shall be a rebuttable presumption that the infringement was
committed wilfully for purposes of determining relief if the violator, or a person acting in concert
with the violator, knowingly provided or knowingly caused to be provided materially false
contact information to a domain name registrar, domain name registry, or other domain name
registration authority in registering, maintaining, or renewing a domain name used in
connection with the infringement.
(B) Nothing in this paragraph limits what may be considered wilful infringement under this
subsection.
(d) Additional Damages in Certain Cases. — In any case in which the court finds that a
defendant proprietor of an establishment who claims as a defence that its activities were
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exempt under section 12(1) or section 12A(3) or section 13(C) did not have reasonable
grounds to believe that its use of a copyrighted work was exempt under such section, the
plaintiff shall be entitled to, in addition to any award of damages under this section, an
additional award of two times the amount of the license fee that the proprietor of the
establishment concerned should have paid the plaintiff for such use during the preceding
period of up to 3 years.
[Note: Based on Title 17, §504 of US Copyright Act of 1976
http://www.copyright.gov/title17/92chap5.html#504]

*****
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ANNEXURE II – SEPARATE DOCUMENT
An Economic Analysis of Copyright, Secondary Copyright and Collective Licensing
Price Waterhouse Coopers, London, UK
March 2011, submitted at the time by CLA (DALRO’s UK counterpart) as part of the
Hargreaves Copyright Reform
In particular: Executive Summary & Chapter 5 comparing “fair use” and “fair dealing”
Electronic
version
available
http://www.cla.co.uk/data/corporate_material/submissions/2011_pwc_final_report.pdf

at:
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HIGHER EDUCATION INSTITUTIONS (HEI) LICENSING

1. Introduction
DALRO’s main activities are:





The administration of rights of reprographic reproduction in literary works and the issuing of
licences and collection of royalties for this use.
The administration of rights of public performance and broadcast in literary, dramatic and
dramatico-musical works and the issuing of licences and collection of royalties for these forms of
exploitation.
The administration of rights of reproduction in visual arts and the issuing of licences and collection
of royalties for this use.

2. DALRO’s Function as a Reproduction Rights Organisation (RRO) in licensing Higher Education Institutions
(HEIs)
In 1993, in response to appeals from the international copyright community for the establishment of an
RRO in South Africa to bring photocopying of copyright-protected works under licensed control, DALRO
established its Reprographic Reproduction Rights Licensing division. The core function of this division is to
license the reproduction of extracts from books, and articles from journals and magazines on behalf of local
and foreign rightsholders.
The most pressing need for this licensing service is obviously in the Higher Education (HE) sector where
study material is compiled and disseminated to students, either by way of paper course packs and other
forms of handouts, or by way of institutional intranets or electronic reserves. All the public HE institutions
license their supplementary study materials through DALRO, either on a blanket (i.e. pre-authorised), or
transactional (i.e. pay-as-you-copy) basis.
To fulfil this function, DALRO acquired mandates from all major South African publishers, especially those
that publish for the academic, scholarly and FET sectors, as well as a growing number of newspaper
publishers. This enables DALRO to offer the educational institutions licensed access to a near-inclusive
repertoire of copyright-protected works. South African book publishers’ represented by DALRO include Juta
& Co, Van Schaik Publishers, LexisNexis, Pearson Education SA, Oxford University Press SA, Heinemann
Educational SA, HSRC Press, UNISA Press, Wits University Press, UKZN Press and the Institute for Security

Studies. Local newspaper publishers which have entrusted their reproduction rights to DALRO’s
administration include Media24 Newspaper, Times Media and Mail & Guardian.
DALRO is also a full member of the International Federation of Reproduction Rights Organisations (IFRRO)
(www.ifrro.org). Functioning under the umbrella of this organisation and being a member of an
international network of RROs, DALRO has over time entered into agreements of reciprocal representation
with several foreign RROs (http://ifrro.org/members/dramatic-artistic-and-literary-rights-organisationpty-limited). These agreements duly mandate DALRO to grant licences for reproduction from books,
journals, magazines and, in many instances, newspapers, published in the respective territories.
The rights that DALRO obtains from local publishers and from its foreign counterparts are non-exclusive.
Users are therefore at liberty to either make use of DALRO’s collective licensing services, a “one-stop shop”
as it were, or to apply to the local and foreign rightsholders individually. Although the latter route is an
option in theory, in practice it is likely to prove a daunting and frustrating experience.
3. Transactional vs Blanket Licensing
Reprographic Reproduction Rights:
Given South Africa’s enabling legal framework of voluntary licensing, South African HE institutions are at
liberty to either acquire licences transactionally (a grant of right in response to an up-front application), or
to enter into a blanket licence agreement with DALRO which grants a pre-authorisation to copy from
DALRO’s repertoire, with retrospective reporting.
The forms of dissemination of copyright-protected works typically licensed by DALRO, either transactionally
or on a blanket basis, include the following:









Single item handouts distributed to student (beyond the permissible reproduction for
classroom use contemplated in the Regulation to the Copyright Act).
Course packs (also called “readers”), i.e. compilations of extracts from Books and
Journal/Magazine Articles, sometimes supplemented by lecturers’ notes, prepared for
students as additional reading material to complement core textbooks.
Reserve shelf (short loan) dissemination i.e. copies (as opposed to original published works) of
extracts from published editions (Books and Journals) placed on the library’s reserve shelf for
on-copying by students.
Posting of extracts from Books or Journal/Magazine Articles on the institutions passwordprotected intranet, or the library’s course management platform (electronic reserve) to be
accessed for download and optional printing by students. Examples of course management
platforms are Wed-CT, Blackboard and Moodle.
Copying of the extracts from Books or Journal/Magazine Articles onto a digital fixation such as
a CD-ROM or flash drive (USB stick) for distribution to distance learners.

DALRO’s blanket licensing service
The blanket licence is characterised by a grant in return for an upfront payment to DALRO, and retrospective
reporting by the licensee on copies made. Blanket licences are currently on offer to HEIs with a proven

record of copyright compliance through transactional licensing, and with the requisite infrastructure to
support and sustain full reporting on institutional copying.
The blanket licence tariff was negotiated with the HE institutions in collaboration with the Department of
Education when the blanket licence was introduced in 1999.
It is annually adjusted for inflation only and currently stands at R124,10 (plus VAT) per full-time equivalent
(FTE) student at a university, and R94,14 (VAT Exclusive) per FTE student at a university of technology.
DALRO’s transactional licencing service
A transactional licensing service involves a reporting and the raising of a fee in respect of every copy that is
made at the institution.
The transactional base rate was set back in 1993 when reprographic licensing commenced and has since
been adjusted annually. The default rate for HEIs is R0,88 (VAT exclusive) per copy per page for books and
journals, and a default rate for public HE institutions of R 8,39 per article.
4. Distribution of Royalties
Transactional licensing income is distributed twice annually, in February (covering royalty collections during
the period 1 July to 31 December of the previous year) and August (covering royalty collections during the
period 1 January to 30 June the same year). Blanket licence revenue is distributed once per annum, in May,
accounting on copies made during the previous academic year. These three main distributions are all titlespecific.
One further distribution is done in tandem with the blanket licence distribution. It is a supplementary
distribution to local rightsholders only on income retained from countries with which DALRO has an “IFRRO
Type B” bilateral agreement which entitles the parties to retain the income collected for each other’s
repertoires for distribution to its own rightsholders. This amount is supplemented by non-title-specific
income DALRO receives from certain RROs.
In the calendar year of 2016, the following amounts were collected and distributed from all licensing:




Total amount collected: R 47 694 538
Total amount distributed: R 34 263 549
Of the amount above, total amount distributed to local rightsholders: R 15 896 777

5. DALRO’s Commission
The commission DALRO is permitted to deduct from Reprographic Rights Licensing depends on the
mandate agreements from local rightsholders and DALRO’s reciprocal agreements with foreign RROs, which
is in the range of 15% to 25% deducted from the licence fees collected.

