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The Land Access Movement of South Africa (LAMOSA) is an independent federation of rural
Community Based Organisations (CBOs) advocating for land and agrarian rights, and substantive
democracy through facilitating Sustainable Development. It first saw the light of day as the
Transvaal Land Restoration Committee (TRAC) in 1991, with its founding members drawn from
dispossessed communities in the former Transvaal region.
LAMOSA works in partnership with government and Civil Society Organisations (CSOs) in four
provinces – Limpopo, Mpumalanga, Northwest and Gauteng and the Eastern part of Northern
Cape because of Cross‐borders. In additions it cooperates with other national and international
Non Governmental Organisations (NGOs). The organisation has expanded its membership from
those who were dispossessed to include other landless communities, including farmdwellers.
LAMOSA advocates for a legislative and policy framework that seeks to undo the unequal society
created by racist measures emanating from our colonial and Apartheid past.
LAMOSA has therefore worked with rural women in tribal areas, and have been part of South
Africa’s land reform programme since its inception. Our intention is to make analysis of the
question before us versus the real challenges on the ground, compare and come up with
recommendations towards a progressive and constructive contribution to development and
transformation.
Re‐ opening of land claims: LAMOSA was in the forefront of promoting the extension of the April
1998 deadline to December 1998 and demanded even longer deadlines. This is set out in the
founding affidavit of LAMOSA in the Constitutional Court. LAMOSA, when it went to the
Constitutional Court, did not oppose re opening of land claims for those claimants that failed to
lodge claims timeously. LAMOSA opposed re opening without clear and unambiguous ring
fencing of existing claims.
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LAMOSA proposes indicative text for the amendments and wishes to motivate for these. We are probing and
assessing the need to ensure the continued legitimacy of our founding societal guide and template and
supreme law.
We believe that we should “not play marbles with our Constitution” [in the words of Emily Tjale of LAMOSA at
the Taung hearing on 17 July 2018].
But we also observed the political dynamics at the public hearings of the CRC, ranging from and including
• palpable hostility…
• towards those that recognised lack of transformation, pointed to implementation failures and policy
gaps, and questioned any need to amend the constitution
• by those respondents that blamed section 25, we believe undeservedly so, that after 22 years,
section 25 has now become the cause of ongoing inequality and lack of transformation;
• to confusing [not surprising in the light the question] and sometimes contradictory submissions that both
blamed and praised section 25 and / or the constitution,
• to demands for blanket zero compensation for all expropriations without exception [this in our view would
prejudice poor people even more].
We observed that many respondents, like ourselves, expressed frustration and extreme frustration with the
slow pace of reform and lack of transformation even though they may differ on the reasons and solutions for
the crisis.
LAMOSA observed the party political orchestrations of groups of participants on the floor particularly of the EFF
and the DA. We recognise that the public hearings, their logistics and the adequacy of information to facilitate
meaningful consultation leave much to be desired.
LAMOSA discussed and considered the public attitude displayed at the hearings and recognises that Parliament
must ultimately assess and respond when people spoke. Also the Constitutional Court may have oversight of
any amendment to the Constitution. In this light LAMOSA’s proposal for amendments seek to strengthen our
resolve to make land reform and transformation work for our land:
In the complexity of failed land reform and transformation we may need to consider [and this committee is
required to consider]
a) re – legitimise section 25 by clarifying it and amending it; BUT MUCH MORE IS NEEDED ie
b) urgently pass legislation for expropriation to address each of the categories of “those affected” even
before any amendment to section 25 is passed by parliament and the constitutional court;
c) accelerate land reform to rise out of the complexity; pass a redistribution framework act, land rights
recordal act, subdivision act and so forth
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Current challenges facing parliament:
Subsection 5 ‐ redistribution
We do not have a framework redistribution statute. We are relying on act 126 [Provision of Land for Settlement Act]
of the pre constitutional era. The amendment and the vague discretionary policies leave much to be desired and do
not benefit the poor. The HLP proposal for a framework land reform and redistribution law, provides guidelines for
urgent law reform.
Subsection 6 – tenure reform
The Department’s proposed draft tenure reform bill favours chiefs and in effect expropriates the property rights of
households without compensation. IPILRA is ignored with impunity. ESTA and its implementation is dysfunctional by
the own admission of the department. The department gave up on implementing the Labour Tenants Act
Subsection 7 – restitution
This is an example of gross dereliction of duty by the state. Restitution is lagging and in crisis but the portfolio
committee is forging ahead with an amendment bill without regard to the implementation challenges, adequately
ring‐fencing existing claims, and failing to appreciate the need to take on board the HLP proposals and the hearings
and debates of the CRC.
Expropriation Act –
The outdated act fuels demands for market value compensation and the expropriation bill was rightly withdrawn,
because it is impacted by the HLP and the CRC. The PC currently dealing with the restitution amendment bill should
have taken heed.
SPLUMA and PFMA regs/GIAMA [Government Immoveable Asset Management Act No 19 of 2007] not reconciled and
aligned.
The legislative and policy framework for the disposal of state land includes reference to the Constitution of the
Republic of South Africa, 1996 (Act no. 106 of 1996), the Public Finance Management Act – No 1 of 1999, Treasury
Regulations Issued in terms of the Public Finance Management Act, the State Land Disposal Act No 48 of 1961, the
Expropriation Act, 63 of 1975, the Government Immoveable Asset Management Act No 19 of 2007, the Companies
Act, 2008 (Act no. 71 of 2008), and State Owned Entities’ own policies regarding the disposal of non‐core land.
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Proposals of the HLP report in the format of bills. This is the urgent business of Parliament.
RESTITUTION OF LAND RIGHTS JUDICIAL AMENDMENT BILL
https://www.parliament.gov.za/storage/app/media/Pages/2017/october/High_Level_Panel/Commissioned_reports_for_triple_challenges_of_poverty_une
mployment_and_inequality/Restitution‐Judicial_Amendment_Bill.pdf

The proposal provides for the appointment of permanent judges to the Land Claims Court
RESTITUTION OF LAND RIGHTS (GENERAL) AMENDMENT BILL
https://www.parliament.gov.za/storage/app/media/Pages/2017/october/High_Level_Panel/Commissioned_reports_for_triple_challenges_of_poverty_une
mployment_and_inequality/Restitution_of_Land_Rights_General_Amendment_Bill.pdf

The proposal provides for:
1 the re opening of land claims once certain very specific and objectively verifiable targets have been
met including finalisation of settlements to the point that old claimants can be certain that their
claims will be satisfied
2 Strengthening of the Land Claims Commission by requiring:
1 Regular reports to Parliament and the Land Claims Court so that their efforts can be aligned
and budgetary planning can be realised
2 The independence of the Commission
3 The participation and coordination of all organs of state in the restitution endeavour
3 Certainty on the definition of community to avoid endless verification of descendant exercises by the
commission to the frustration of community claimants [eg Popela example where seven verification
exercises were conducted despite a constitutional court judgment in 2007 that the community is
entitled to restoration]
THE NATIONAL LAND REFORM FRAMEWORK BILL OF 2017
https://www.parliament.gov.za/storage/app/media/Pages/2017/october/High_Level_Panel/Commissioned_reports_for_triple_challenges_of_poverty_une
mployment_and_inequality/Illustrative_National_Land_Reform_Framework_Bill_of_2017_with_Land_Rights_Protector.pdf

In relation to restitution, the redistribution proposal provides for an enabling environment for restitution
through targets for land redistribution, and a land rights protector to deal with disputes. The HLP also
recommends the strengthening of IPILRA and to make it permanent, and the amendment of the MPRDA
to expressly include IPILRA.
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Sub (f) borrows from the wording of the existing sub 4(a)
It is added as a listed factor to determine the amount of compensation so that the whole nation will share the responsibility to contribute to the cost of
expropriation, if any.
It emphasises that when the purpose of expropriation [sub section (e)] is land reform, then this also constitutes a separate factor that impacts on the amount, timing
and manner of compensation and payment
It will also constitutionally justify staggered payments, government long bonds and creative alternative compensation, including community benefit sharing in any
development on the expropriated land.
The starting point is just and equitable compensation and not market value.
Compensation is not about balancing the interests of the expropriatee and the fiscus. Section 25 requires appreciation of the right to property and the public
interest. It protects and it is transformative. The transformative imperative requires equitable and efficient societal gains. The true nature of compensation in
section 25(3) is a careful weighing and weighting of the public interest and the interests of those affected, with a structured discretion to consider relevant factors to
reach a just and equitable amount.
F Michelman "Property, Utility and Fairness: Comments on the Ethical Foundations of 'Just Compensation' Law" (1967) 80 Harv L Rev 1165
"Efficiency [and equity] gains" are the excess of benefits that will result from the taking, measured against the losses inflicted by it. Benefits are measured
by calculating the amount of money that prospective gainers [ie society] would be willing to pay to secure the expropriation, and the losses are the
amount that prospective losers will insist on to agree to the expropriation.
"Demoralisation costs" are the value expressed in money of what those left uncompensated [or undercompensated] will feel when realising no
compensation [or less than expected compensation] is paid, as well as the value expressed in money of future production loss either by property owners
no longer trusting the incentive of investing or by the social unrest that will follow uncompensated [or undercompensated] expropriations.
"Settlement costs" are time, effort and resources that are required to reach compensation settlements to avoid demoralisation costs, expressed in
money.
When all these impacts are calculated, the judge is left with the straightforward task of determining whether [or how much] compensation is due or not.
But …
the legislature should guide the courts… and the constitutional Expropriation ACT should prescribe a discount [a rebuttable

presumption] on market value for each of the section 25(3) FACTORS in order to overcome any over reliance on market value as the
overarching 25(3) factor. The starting point is the standard of justice and equity.
eg 20% discount iro the history of acquisition and 50 % discount for unused or under utilised:
Can we afford to reduce this factor to a narrow approach of considering whether the current land owners were directly responsible for racially discriminatory
dispossessions. [Mhlanganisweni Community v Minister of Rural Development and Land Reform & Others [2012] JOL 28899 (LCC) [77] Rather the calculation of
compensation requires the consideration of the history of land rights in the pre‐constitutional era as a whole, and recognising the “full range of the racist legislative
scheme, policies and practices on land from 1913 to 1970 and their disastrous impact on the rights in land of black people.” [Department of Land Affairs and Others
v Goedgelegen Tropical Fruits (Pty) Ltd 2007 (6) SA 199 (CC) [56]
eg 20% discount in the consideration of the purpose of expropriation as a FACTOR if the expropriation purpose is land reform:
the special place of land reform in the Constitution is that it will always be accepted as being in the public interest. This assertion rests not only on
section 25(8), but also on section 25(4)(a). The section states that for purposes of section 25, “the public interest includes the nation’s commitment to
land reform.” It also rests on the constitutional imperative to recognise the injustices of the past and seek to heal the divisions engendered by these
injustices through social justice and fundamental human rights.
A prescribed discount may involve a judicial and executive discretion to depart from it on good cause shown, but the onus will be on the expropriatee to show why
the prescribed discounts would not be applicable
The office of the Valuer General already has the power to issue guidelines as contemplated in s20 of the Property Valuation Act 2014 [eg regulations regarding the
criteria, procedures and guidelines for the valuation of property and implemented a system to monitor compliance with the criteria and procedures]
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Legal foundations for expanded definition of compensation:
• Section 25 of the constitution which sets the justice and equity standard and promotes just and equitable outcomes
• African Charter of Human and Peoples’ Rights which emphasises the individual and collective right to adequate and
effective forms of reparation. Article 22 of the African Charter states: All peoples shall have the right to their economic,
social and cultural development with due regard to their freedom and identity and in the equal enjoyment of the
common heritage of mankind.
• Endorois: 276 / 2003—Centre for Minority Rights Development (Kenya) and Minority Rights Group International on
behalf of Endorois Welfare Council v. Kenya, African C.H.R. (2010) African Commission on Human and Peoples’ Rights
According to the Commission, enjoyment of the right to development requires empowerment of the relevant
community and augmentation of the capabilities and choices of that community. If the actions of the State leave the
community in a more vulnerable position, decreasing the choices and living standard of the community, it has violated
the right to development. When a development project affects the welfare and lifestyle of a community, it is essential
that the community shares in the benefits of the project in question. The expropriating authority has an obligation to
guarantee that it regularly and effectively consults with the community. It must do so in a way that is culturally
appropriate and suitable for the circumstances including timeframes for decision making, recognizing the significant
power imbalance between the two parties. The expropriating authority to ensure that compensation is adequate,
effective and prompt, including providing sufficient investment resources to enable the persons displaced by the
project to share in project benefits as an effort to improve communities’ standard of living or to restore them to pre‐
displacement levels or levels prior to the beginning of project implementation, whichever is higher. The expropriating
authority to provide an effective responsive complaints management mechanism to establish productive relationships
between the state and the applicant to ensure that all channels of communications remain open to address challenges
that may hinder prompt compensation.
278. … development is not simply the state providing, for example, housing for particular individuals or peoples;
development is instead about providing people with the ability to choose where to live. “… the state or any other
authority cannot decide arbitrarily where an individual should live just because the supplies of such housing are
made available”. Freedom of choice must be present as a part of the right to development.
Prior to expropriation: community consent required for negotiated settlement ito customary law, IPILRA and the Charter
interpretation of the property right and the right to development…. FPIC, rather than being a once‐off, yes/no vote, is a
process by which local communities, vulnerable members of society, government, companies and financers may come to a
mutual agreement in a forum that gives those affected enough leverage to negotiate conditions under which the project
may proceed and an outcome leaving the community better off. Negotiation is meaningful if it provides for choice. [clause
2(2) of the Expropriation Bill now withdrawn: a power to expropriate property may not be exercised unless the
expropriating authority has without success attempted to reach an agreement with the owner or the holder of an
unregistered right in property for the acquisition thereof on reasonable terms.]
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The banks complain:
Banks
warn
against
‘radical’
proposals
on
land
expropriation
https://www.moneyweb.co.za/news/south‐africa/banks‐warn‐against‐radical‐proposals‐on‐land‐
expropriation/
Bad expropriation execution could be dire for commercial banks. 31 August 2018 00:12
A lot is at stake for South Africa’s commercial banks, which have loans of about R148 billion in the
agricultural sector and R1.6 trillion in property, if expropriation of land without compensation is
executed badly by the government.
“The last thing we need in this country is rhetoric that gets investors jittery and stops us from moving
from the pedestrian growth,” says Coovadia. “The critical issue for SA is attracting investment and
growing the economy.”
He admits that there is no clarity on what happens to bank‐held loans, which are collateralised by land
and properties, in the current expropriation debate.
Despite the uncertainty, figures from the big four banks that Basa relies on indicate that banks have not
necessarily cut back on their lending. Loans to commercial farmers increased to R148 billion at the end
of June 2018, from R133 billion during December 2017. “We can’t allow this debate to continue in a
way that has radical leftist or radical rightist stances. We need to arrive at a pragmatic solution.”
But once again the sub 3 factors are relevant to compensation if any to a bank:
But once again the history of acquisition, including the history of banks that cornered the market for
agricultural mortgages and loans, direct and other state investments to certain banks including
support from the IDC [Industrial Development Corporation] and the PIC [Public Investment
Corporation] which in the early days of Afrikaner Capitalism with Federale Volksbeleggings / Gencor
/ Billitons / Impala Platinum were the Apartheid Government’s [and Volkskas and SANTAM born at
the Ekonomiese Volkskongres]
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At the HLP and CRC hearings many communities complained about the treatment they receive at
the hands of mining houses and the DMR which expropriate, or allow expropriation of,
communities without compensation. Communities testified that SLP and BEE may be there on
paper but means nothing for communities who are getting poorer and poorer. In any event SLP
is noting but codified corporate social responsibility and is never more than 1% of turnover or
profit after tax. BEE and Mining Charter means benefits for the elite in cities and certain chiefs.
Communities demand the right to say no to new mining and the right to negotiate. They
demand reparation for their losses and damages for existing mining and historic mining on their
communal land.
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State and SOE land required for land reform and housing The dilemma of municipalities: why can’t they get the land
from SOEs at fair prices
The legislative and policy framework for the disposal of state land includes reference to the Constitution of the Republic
of South Africa, 1996 (Act no. 106 of 1996), the Public Finance Management Act – No 1 of 1999, Treasury Regulations
Issued in terms of the Public Finance Management Act, the State Land Disposal Act No 48 of 1961, the Expropriation Act,
63 of 1975, the Government Immoveable Asset Management Act No 19 of 2007, the Companies Act, 2008 (Act no. 71 of
2008), and State Owned Entities’ own policies regarding the disposal of non‐core land.
On the one hand, PFMA regulations indicate that immovable assets must be disposed of at market related prices while on
the other hand, the Immovable Assets Management Act states that “best value for money” should be achieved. The latter
Act takes cognizance of a number of factors including functional, financial, economic and social return.
The Spatial Land Use Management Act (SPLUMA) now requires that a municipality considers SoE land in the preparation
of their SDF. While it may now be necessary to consider the land in the planning process, it does not take the municipality
any closer toward acquiring the land. However, it may assist in holding the SoE to account in relation to their
development intentions and or practices if for example it makes development proposal out of step with the SDF.
Municipalities have not sufficiently explored the option of expropriation for land reform and housing. This may partially
be related to the promotion of the concepts of co‐operative governance as outlined in the Constitution.
GIAMA Act 2007
(e) when an immovable asset is acquired or disposed of best value for money must be realised;
(f) in relation to a disposal, the custodian must consider whether the immovable asset concerned can be used—
(i) by another user or jointly by different users;
(ii) in relation to social development initiatives of government; and
(iii) in relation to government’s socio‐economic objectives, including land reform, black economic empowerment,
alleviation of poverty, job creation and the redistribution of wealth.
Strictly speaking one could construe the definition of organ of state in GIAMA to include state‐owned companies, but the
view of both the Department of Public Enterprises and the SoEs is that they are excluded from that definition .
What is clear is that we urgently need an alignment of the statutes to ensure that state and SOE held land, and in
particular well located urban land, for land reform and housing at just and equitable costs.
End
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25. Property.—(1) No one may be deprived of property except in terms of law of general application, and no
law may permit arbitrary deprivation of property.
(2) Property may be expropriated only in terms of law of general application—
(a)
for a public purpose or in the public interest; and
(b)
subject to compensation, the amount of which and the time and manner of payment of which
have either been agreed to by those affected or decided or approved by a court.
(3) The amount of the compensation and the time and manner of payment must be just and equitable, reflecting
an equitable balance between the public interest and the interests of those affected, having regard to all relevant
circumstances, including—
(a)
the current use of the property;
[-50% if not beneficially used; quantifiable]
(b)
the history of the acquisition and use of the property; [-20% if first grant was gratis]
(c)
the market value of the property; [quantifiable]
(d)
the extent of direct state investment and subsidy in the acquisition and beneficial capital improvement
of the property; and
[quantifiable]
(e)
the purpose of the expropriation; and
[-20% if for land reform purposes]

(f)

the nation’s commitment to land reform, and to reforms urgently to bring about equitable
access to all South Africa’s natural resources. [encourages land acquisition for land
reform; eg 10 % premium for offering land]

.
(4) For the purposes of this section—
(a)
the public interest includes the nation’s commitment to land reform, and to reforms urgently to
bring about equitable access to all South Africa’s natural resources; and
(b)
property is not limited to land;

(c)

(d)
(e)

(f)

those affected [by an expropriation] shall include:
(i)
an owner of expropriated property;
(ii)
a beneficial occupier on expropriated land; and
(iii)
a farmworker on expropriated land,
and may include:
(iv)
a money lending institution where the expropriated property serves as
security for a loan, , and
(v)
any other person in circumstances similar to an owner, beneficial occupier,
farmworker or lender;
the amount of compensation agreed, decided or approved may be ZERO rand;
the amount of compensation and the time and manner of payment shall be agreed,
decided or approved separately in respect of an owner, beneficial occupier,
farmworker, lender and any other person affected; and
compensation may be in the form of money, compensation in kind, comparable
redress, equitable redress or other similar form.

(5) The state must take reasonable legislative and other measures, within its available resources, to foster
conditions which enable citizens to gain access to land on an equitable basis.
(6) A person or community whose tenure of land is legally insecure as a result of past racially discriminatory
laws or practices is entitled, to the extent provided by an Act of Parliament, either to tenure which is legally
secure or to comparable redress.
(7) A person or community dispossessed of property after 19 June 1913 as a result of past racially
discriminatory laws or practices is entitled, to the extent provided by an Act of Parliament, either to restitution
of that property or to equitable redress.
(8) No provision of this section nor compensation may impede the state from taking legislative and other
measures to achieve land, water, mineral, mining and related reform, in order to redress the results of past racial
discrimination, provided that any departure from the provisions of this section is in accordance with the
provisions of section 36 (1).

(9) Parliament must enact, and the State must implement the legislation referred to in this section and
more specifically subsections (5) and (6) within a reasonable time taking into account the public
interest and the nation’s commitment to land reform, and to reforms urgently to bring about equitable
access to all South Africa’s natural resources.
If the committee is not persuaded that section 25 be amended to re-legitimise and revitalise
land reform in order to require urgent law reform and accountable land reform, then LAMOSA
proposes that the CRC recommends that a constitutional Expropriation ACT provides for the
categorisation of “those affected by expropriation” [ie owners, occupiers, banks] be
compensated or not compensated] separately, and that courts be given the power to order
expropriation.

