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Executive summary 
 

Agri SA is a federation of agricultural organisations established in 1904 as the South African 
Agricultural Union and consists of 9 provincial unions, 27 commodity organisations 
(representing 28 000 commercial farmers) and 49 corporate members. Agri SA, through its 
affiliated membership represents a diverse grouping of individual farmers regardless of gender, 
colour or creed.  

 
Our position is that the property clause is not an impediment to land reform and that no changes 

need to be made to section 25 of the Constitution to achieve just and equitable land reform.  The 

reasons for our position are set out below: 

 

- Land reform - lack of adequate budgeting, policy uncertainty, the lack of a comprehensive, 

integrated support network, lack of or poor communication with stakeholders, corruption and 

poor settlement support systems are the real reasons why land reform has not happened at 

a faster pace and in a more sustainable manner.  

 

- Implementation programmes – There is broad consensus that the state has largely failed 

at the implementation of land reform policy and legislation. Agri SA and our affiliates, 

however, invest R761 million per annum on development agriculture, we are assisting 167 

008 beneficiaries across 27 commodities. We are also in the process of implementing a 

Development Fund to finance emerging farmers, traditional leaders and transformation 

projects.  

 

- Employment creation - also consider that the food system employs more than 850 000 

workers in primary agriculture alone, when we add secondary agriculture the sector 

contributes between 15% - 20% of the country’s GDP.   

 

- Potential economic consequences - the Land Banks’ terms of borrowing include 

unencumbered property rights at market values – the international lenders they account to 

will call up this exposure where property rights are affected, and market values 

compromised.  This presents a R52 billion problem for the South African Government.  This 

problem is enhanced by the Banks ‘new Junk Status declaration.  

 

- Food security - when one looks at the correlation between food production and population 

growth, we may be staring down a serious humanitarian crisis in Africa.   

 
In conclusion the facts speak for themselves – changing section 25 may have such a detrimental 

impact on production and food security that it in not viable or sustainable.  The members of Agri SA 

are heavily invested in land and given the fact that farmers given the fact that they utilise land for 

their livelihood regard it as their home expropriation will always be an unpleasant and disruptive 

process, which nobody is keen on, so they are understandably concerned about the possibility of 

expropriation, which, particularly if it is done without compensation, may lead to the financial ruin of 

farmers and those who depend on them.  
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1. Agri SA’s profile 
 
Agri SA is a federation of agricultural organisations, was established in 1904 as the South 
African Agricultural Union and consists of 9 provincial unions, 25 commodity 
organisations (representing 28 000 commercial farmers) and 49 corporate members. 
Agri SA, through its affiliated membership represents a diverse grouping of individual 
farmers regardless of gender, colour or creed.  
 
Agri SA is committed to the development of agriculture in South Africa. Commercial 
agriculture ensures that our country optimally utilizes our agricultural resources in a 
sustainable manner and is food secure and that the sector remains globally competitive. 
We are a non-profit, a-political organisation that is helping to develop a stable and profitable 
agricultural environment in South Africa. 

 

One of our key priorities is food security in South Africa and the region. 

 

2. Introduction 
 
The congress mandate from Agri SA’s members is to oppose any constitutional 
amendment that will detract from the principle of just and equitable compensation for land 
that is expropriated.  
 
The aim of the constitutional amendment, as set out in the memorandum to the Bill, is silent 
on the bigger context of the systemic problems in land reform. No mention is made as to 
why this amendment is needed, nor how it would address the real systemic stumbling 
blocks to speedy and sustainable land reform. 
 

Agri SA’s position, therefore, is that the property clause is not an impediment to land 

reform and that no changes need to be made to section 25 of the Constitution to 

achieve just and equitable land reform. 

 

Legal experts presenting to the previous Ad-hoc committee indicated that the Constitution 

is not the obstacle to land reform. This accords fully with Agri SA’s position.  It was an 

important conclusion reached by the High-Level Panel on Key Legislation and the 

Constitutional Court also recently confirmed in Mwelase1 that "It is not the Constitution, nor 

the courts, nor the laws of the country that are at fault in (the Department's failure to 

practically manage and expedite land reform measures). It is the institutional incapacity of 

the Department to do what the statute and the Constitution require of it that lies at the heart 

of this colossal crisis". An amendment to section 25 will not fix systemic institutional 

incapacity. 

 

In this submission to the Ad-hoc committee, Agri SA addresses the following: 

- What it considers to be the impediments to land reform and why land reform has thus 

far been ineffectual. It will substantiate these views by referring to various reports; 

 

 
1 Mwelase and others v Director-General, Department of Rural Development and Land Reform and Another 
2019 (6) SA 597 (CC) at para 41 

https://pmg.org.za/committee/279
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- International best practice on compulsory acquisition and various international 

human rights instruments that protect property rights; 

 

- Some of the possible economic consequences of a watering down of property rights 

protection, or the perception thereof, the impact on food security and  

 

- Proposals and plans for speeding up land reform and ensuring its sustainability.  

 

Agri SA believes that no agrarian land reform process can hope to be successful and 

sustainable unless: 

 

- It is based upon relevant and accurate data. The public debate on land reform has 

thus far been bedevilled by inaccurate data. 

 

- The likely economic consequences of expropriation are fully understood. That 

includes the cost of post-expropriation support, the effect on the continued productive 

use of the land and hence the impact on food security, the effect on the continued 

willingness of local and foreign providers of finance to provide such finance, the 

reputational consequences for South Africa as an investment destination.  

 

- The effect on those whose land and improvements are expropriated as well as on 

financial institutions who finance them, is understood; and 

 

- There is a clear understanding of the circumstances under which and the principles 

that should apply should the power to expropriate land without compensation may be 

exercised. 

 

The current formulation of section 25, properly applied, could result in the court determining 

that, in a particular circumstance, taking into account all relevant factors, it would be just 

and equitable to award compensation, which is substantially below market value, or even 

– in very rare circumstances - nil compensation. It is therefore not necessary to amend the 

Constitution in the manner that is being proposed.  

 

An unnecessary amendment to the Constitution undermines the foundational value of the 

Constitution. An unnecessary amendment to the Constitution is also not rational and has 

the effect that the Constitution would be treated by the State as it would any other 

legislation. Given that the apex court has recognised that the real problem with land reform 

is not with the courts or the laws of the country, an unnecessary amendment also 

undermines the rule of law, since it ignores the findings of that court. 

 

 

We oppose constitutional amendments to section 25 as a viable mechanism to speed up 

the national imperative of land reform.  We agree that constructive and effective debate is 

crucial to address the ineffectiveness of the current land reform system, and we pledge our 

support for workable solutions within the existing constitutional framework.  
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We will uphold the right of our members from whom land is expropriated in the public 

interest to receive just and equitable compensation. We believe that just and equitable 

compensation, as provided for in section 25 of the Constitution, is a cornerstone of any 

progressive economy. 

 

3. The proposed amendment of section 25 
 
Even though we are very much opposed to any amendment of section 25 of the 

Constitution for the reasons set out in the rest of our submission, Agri SA will take the 

opportunity to comment on the specific wording of the Eighteenth Constitutional 

Amendment Bill. 

 

In the preamble, it is stated that there is a need for urgent and accelerated land reform.  

Whilst Agri SA agrees that there is a need for accelerated land reform, it is also critical that 

any land reform, and specifically agricultural land reform must be sustainable. We suggest 

that the word “sustainable” should be added to the first part of the preamble. We re-iterate 

that we do not think that this constitutional amendment is necessary or that it will result in 

accelerated or sustainable land reform. It is true that little is being done to advance land 

reform, but the focus should be on effective implementation of the raft of legislation, which 

has been promulgated since 1994 to give effect to land reform, not on expropriation without 

compensation. 

 

With regards to the second “whereas” in the preamble, Agri SA argues that it disagrees 

that any amendment to section 25 is required. We argue that this is completely out of step 

with international best practice as well as internationally recognised standards of 

equivalence in the carrying of public burdens and the Hull-formula of prompt, adequate and 

effective compensation. 

 

Agri SA also disputes the assumptions in the last two paragraphs of the preamble that 

expropriation at nil compensation will result in addressing historic wrongs or that it will 

ensure equitable access to land and will empower the majority of South Africans to be 

productive participants in ownership, food security and agricultural reform programs. This 

is not factually correct and is not borne out by experience.  It fails the address the real 

cause for the failure to progress land reform since 1994. It is submitted that the 

amendments may inter alia also lead to detrimental investor confidence at a stage where 

considerable reliance is placed on foreign investment. The country simply cannot afford to 

suffer further negative sentiment pertaining to investment which will be the result of this 

intended process.    

 

The impact of an amendment to section 25 on other fundamental rights such as equality, 

dignity and the right to choose an occupation or profession freely, should be considered. 
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4. Current state of agriculture 
 

Land (and its productive use) is a critical factor to produce food and ensuring that South 

Africa remains food secure. Therefore, its ownership is critical for the sustainability of the 

agricultural sector and consistent supply of food. Without secure ownership and clear and 

protected property rights, food security cannot be guaranteed 

`With the country’s growing population, commercial farmers have been placed in the 

precarious position of having to produce about 80% of food in the country, with less arable 

land at their disposal.  Figure 12 below illustrates how the number of farming units has 

declined.  

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Figure 1: Number of farming units 
 

From 1994 to 2016, commercial agricultural land decreased by 17%. At the same time the 

number of commercial farming units decreased by more than 50%. In 1994 the ratio of food 

consumers to farmers was 708:1. In 2016 it was 1736:1. It is estimated that the ratio will 

reach 2700:1 by 2030.  

  

 
2 Source: Abstract for Agricultural Statistics 
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Over this period the volume of food production increased by only 2.3% per year. South 

Africa’s spending on food has increased from R94 429 million in 1994 to R673 854 million 

in 2016.  

 

Without a stable water supply and secure irrigation rights it’s also not possible to 

dramatically increase the productivity of dryland production, which is dependent on 

increasingly erratic rainfall.  

 

South African farmers are under serious economic pressure – growth is less than 1.4% per 

annum.  

 

- Margin and cash pressures are increasing nationally, and agricultural asset values 

are declining.  The liquidity of the sector and the longer-term viability for many of our 

members remain of great concern.  

 

- Climate change is affecting many of our farmers – it is a permanent situation that the 

industry will have to deal with in the short, medium and long term.  

 

- The Landbank has been downgraded to Junk Status by Moodys – this will have a 

major negative impact on agri-finance and the cost of capital for the whole industry.   

 

- Biological threats – the outbreak of Foot and Mouth disease and African Swine Flu 

has a massive impact on all farmers ‘abilities to stay profitable.  

 

4.1 Food production in South Africa  
 

The figure below illustrates our import export trade balance.  Also consider that the food 

system employs more than 850 000 workers in primary agriculture alone, when we add 

secondary agriculture the sector contributes between 15% - 20% of the country’s GDP.   

 

Figure 2 below shows the success in the commercial agriculture sector where we have a 

positive trade balance of approximately R42 billion.  
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Figure 2:  Agricultural trade  
 

Our main export markets are set out in figure 3 below.  What the data tells us is that Southern 

Africa itself is very dependent on food from South Africa as most of the countries in Southern 

Africa has limited production capacity.   

 

Countries such as Zimbabwe, Mozambique, Botswana, Namibia are dependent on South Africa 

for food provision and in attaining food security.  Suffice to say that South Africa is a breadbasket 

of sorts for Southern Africa – like the role Zimbabwe played before the state collapsed.  

 

 

Figure 3:  Major importers of South African products  
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South Africa is an international competitor in the food and agriculture markets.  We are 
the global market leader in citrus and macadamia production and a major player in wine, 
table grape, fruit and other commodities. 

 

5. Land reform 
 

Agri SA acknowledges that the dispossession of land caused deep emotional wounds, 

which have not yet healed, and that land dispossession caused great physical and 

psychological hardship of an enduring nature. We also recognise that we, as a society, are 

faced with the triple challenges of inequality, poverty and unemployment and that these 

challenges are particularly prevalent in rural areas 

 

Agri SA is supportive of an orderly process of land reform. Our interest in the intended 

amendments to section 25 of the Constitution is twofold:   

1. Our members constitute the largest collective of rural landowners and consequently 

we have an interest in ensuring that the legitimate rights of landowners and those 

who depend on them, are respected. 

 

2. We aim to ensure a sustainable and viable agricultural sector; we have an interest in 

promoting the success of land reform beneficiaries who obtain agricultural land 

through the land reform programme. Agri SA supports transformation in the 

agricultural sector with a concomitant commitment to increasing sustainable 

agricultural production and improving national food security.  In this regard, Agri SA 

promotes the empowerment of land reform beneficiaries to use their land productively 

and to cultivate new and successful entrants to the sector.  

 

Today’s farmers cannot be held solely responsible for historical events and cannot be 

required to bear the burden of addressing apartheid dispossession disproportionately. Agri 

SA believes that past iniquities must be dealt with through positive, future and solution-

driven action, and Agri SA wants to make a positive contribution to implementing solutions, 

of which successful case studies already exist.  

 

Agri SA subscribes to the vision for our rural areas and agricultural sector as set out in 

chapter 6 of the National Development Plan (NDP). Although many commercial 

commodities have far exceeded their NDP goals (e.g. citrus, macadamias, pecan nuts, 

etc).3 The implementation of the NDP for land reform has been impeded, among other 

things by the lack of a clear financing plan.  

  

 
3 Ferdi Meyer et.la. 2019 BFAP 2019 Market Outlook 
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5.1 What are the real reasons for the slow progress with land 

reform? 
 

The slow pace of land reform to date and the loss in production on land reform farms, as 

well as the failure to empower people economically through land reform, is in Agri SA’s 

considered view, a failure of implementation rather than a failure of legal framework.  

 

Generally speaking, land reform as envisaged by the Constitution and embodied in the 

1996 White Paper on Land Reform and various pieces of legislation such as the 

Restitution of Land Rights Act 22 of 1994, the Land Reform (Labour Tenants) Act 3 of1996 

and the Extension of Security of Tenure Act 62 of 1997, sets a workable framework for 

land reform.  

 

Lack of adequate budgeting, policy uncertainty, the lack of a comprehensive, integrated 

support network, lack of or poor communication with stakeholders, corruption and poor 

settlement support systems are the real reasons why land reform has not happened at a 

faster pace and in a more sustainable manner.  

 

The Human Sciences Research Council recently did a presentation to the Portfolio 

Committee on Rural Development and Land Reform (see copy attached as Annexure D) 

that clearly illustrates the declining budgetary trends in real terms in respect of land 

reform. Only around 1% of the budget gets spent on rural development and land 

reform.  

 

Agri SA is deeply concerned about the seemingly ever-changing policy environment of 

land reform. The trend has been to present new policies and ever-changing goal posts 

whenever difficulties are experienced with existing policies, rather than to confront and 

grapple with those difficulties with a view to resolving them. This approach has created  

confusion and uncertainty, which is not conducive to investment and has adversely 

impacted on the agricultural sector.  

 

Agri SA supports the findings and recommendations of the High-Level Panel on Key 

Legislation.  This has been the most comprehensive and thorough analysis to date of 

what the problems are with land reform4. We refer specifically in this regard to the findings  

on page 206 as well as page 215 and 221. 

 

The difficulty that all stakeholders face – claimants, landowners and the state – is the 

absence of clear guidelines to determine ‘just and equitable’ compensation in any case. 

There have been calls for the Constitution to be amended because of the belief that 

compensation is based on a willing buyer and willing seller. However, the willing buyer, 

willing seller formulation is not included in the Constitution.  

  

 
4https://www.parliament.gov.za/storage/app/media/Pages/2017/october/High_Level_Panel/HLP_Report/HLP_report.pdf 
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A submission by Justice Albie Sachs states that: “Factors which could considerably 

reduce the amount of compensation could well include whether the property was given 

free of charge by government or acquired at a knock-down price, whether the state has 

invested in or subsidised the land or improvements, and/or whether the property is in use 

or simply being held as a speculative investment”.  

 

He concludes as follows: “Far from being a barrier to radical land redistribution, the 

Constitution in fact requires and facilitates extensive and progressive programmes of land 

reform. It provides for constitutional and judicial control to ensure equitable access and 

prevent abuse. It contains no willing seller, willing buyer principle, the application of which 

could make expropriation unaffordable”. This interpretation is the same as that of former 

Deputy Chief Justice of the Constitutional Court Dikgang Moseneke, who stated in his 

submission to the High-Level Panel “Everyone, whose property is expropriated, must be 

for a purpose the Constitution authorises and against payment of equitable 

compensation. The willingness of the buyer and/or of the seller may facilitate a smooth 

transaction but does not seem to be a constitutional requirement. 

 

The budget for land redistribution is contained within the budget vote for Rural Development 

and Land Reform and appears as a line item entitled ‘Land Reform’ alongside ‘Restitution’ 

and ‘Rural Development’. Here our focus is on the ‘Land Reform’ budget line only. 

Expressed as a percentage of National Expenditure, the Land Reform budget has generally 

been between 0.15% and 0.4%, reaching a peak of 0.44% of the national expenditure in 

2008/09 and then declining to 0.2% in the current financial year. 

 

The High-Level Panel also clearly expressed itself on whether the property clause and 

the requirement of just and equitable compensation are impediments to land reform.  It 

emphatically states on page 300 of the report that:  

 

The Panel is reporting at a time that some are proposing that the Constitution be amended 

to allow for expropriation without compensation to address the slow and ineffective pace 

of land reform. This is at a time when the budget for land reform is at an all-time low of 

less than 0,4% of the national budget, with less than 0,1% set aside for land redistribution. 

Moreover, those who do receive redistribution land are made tenants of the state, rather 

than owners of the land.  

 

Experts advise that the need to pay compensation has not been the most serious 

constraint on land reform in South Africa to date – other constraints, including increasing 

evidence of corruption by officials, the diversion of the land reform budget to elites, lack  

of political will, and lack of training and capacity have proved more serious stumbling 

blocks to land reform. The Panel is of the view that government has not used the powers 

it already has to expropriate land for land reform purposes effectively, nor used the 

provisions in the Constitution that allow compensation to be below market value 

circumstances.  

 

Rather than recommend that the Constitution be changed, the Panel recommends that 

government should use its expropriation powers more boldly, in ways that test the 

meaning of the compensation provisions in section 25(3), particularly in relation to land 

that is unutilised or under-utilised.   
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The lack of well-situated land for urban settlement remains a stark legacy of apartheid 

planning and discrimination. Well-situated state-owned land needs to be made available 

for housing for the poor, and well-situated privately-owned land targeted for expropriation. 

 

Apart from the authoritative High-Level Panel report, there are many other reports that 

point to the same problems. These include the Fiscal and Financial Commission report of 

2017 on the spending by the DRDLR and the Department of Planning, Monitoring and 

Evaluation (DPME) report of 2017 on the implementation of the NDP.  

 

These relate to inadequate budgeting, poor implementation and irregular spending. Most 

recently the report of the Presidential Advisory Panel on Land Reform and Agriculture 

also commented that: “Since the 1997 White Paper, there has been poor implementation 

and policy shifts…”5 Also: “Land reform has been beset by severe institutional 

challenges.”6  

 

The fact that in many instances, beneficiaries do not receive title to the land that is 

allocated to them, is in Agri SA’s experience, a huge impediment to the successful 

establishment of new black commercial farmers. These farmers have no tenure security 

and cannot access production finance.  

 

Regarding agricultural land specifically, the lack of beneficiary selection and lack of post 

settlement support has contributed to the failure of many projects.  Substantial amounts 

of money had to be spent on recapitalisation, which was often not successful. According 

to a recent question in Parliament, the amounts spent on recap were as follows:  

 

The problem is also not the availability of land as there is enough on the open 

market. 

 

˗ The problem is rather for the poor to get access to land for housing and to grow 

food.  

˗ Land reform beneficiaries do not own the land – which presents a further 

challenge is extrapolating value from the land – financing their farms and 

become economically viable.   

 
5 Advisory Panel Report on Land Reform and Agriculture: page 32 
6 Advisory Panel Report: page 91 
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5.2  Agri SA plans for sustainable land reform and rural 

development  
 

In 2014 Agri SA’s congress accepted a holistic land plan. As an outcome of this holistic 

plan, Agri SA also developed a funding model, which was formally approved by the 

organisation at its 2015 congress. This plan was incorporated into a process known as 

“Barclay’s workstream”, where the Land Bank, commercial banks and agribusiness were 

also involved, and was further refined. Agri SA shared these plans with the Department of 

Rural Development and Land Reform (DRDLR). Copies of these plans are attached to this 

submission as Annexures A and B.  

 

Agri SA’s affiliates and partners are investing millions of rands in developing, assisting and 

supporting emerging farmers to ensure their sustainability and competitiveness.  During 

2019 a total amount of R446 921 894 (almost R447 million) was spent on transformation 

projects7. Added to the R314 415 371 spent during 2018, this amounts to R761 337 265. 

A copy of the Agri SA’s 2019 Transformation Report is attached as Annexure C.  

 

In short, we are doing the following to set the pace for land reform: 

 

˗ Agri SA and our affiliates invest R761 million per annum on development 

agriculture  

˗ We are assisting 167 008 beneficiaries across 27 commodities.  

˗ We are in the process of implementing a Development Fund to finance emerging 

farmers, traditional leaders and transformation projects. 

 

Without property rights as collateral none of these efforts cannot be financed. 

  

 
7  The Agri SA 2019 Transformation Report 
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6. International and comparative law 

perspective 
 

Section 25 guarantees a fundamental human right, which is protected in terms of 

international human rights instruments such as:  

 

- The United Nations’ Universal Declaration of Human Rights. 

- The European Convention on Human Rights. 

- The African Convention on Human Rights (African Charter on Human- and Peoples’ 

Rights).  

 

No attempt has ever been made in South Africa to amend a fundamental human right that 

is protected under the Bill of Rights. Fundamental rights are enshrined for a good reason – 

to protect individuals from government excesses that impact on their fundamental rights 

and to protect basic freedoms.  There is international recognition of such protection of 

human rights (including the right to property).  

 

Agri SA holds the view that the unnecessary amendment of rights enshrined in the 

Bill of Rights undermines the Constitution and creates a perception that the State is 

simply seeking to distract attention from its failure to fulfil its constitutional duty to 

effect land reform by amending the Constitution through the exercise of political 

power. Such a perception would have potentially calamitous unintended 

consequences.  It can potentially scare away investors and make it extremely 

difficult for farmers to access production credit.  This in turn, can impact on food 

security and the economy.  

 

Most countries’ constitutions require compensation, whether full compensation (Denmark, 

Norway, Russia, Kenya, the Seychelles and Lesotho), fair compensation where a balancing 

test applies (USA, Poland, Japan, Egypt, Namibia, the Congo and Mozambique), equitable 

compensation (France, Rwanda, Madagascar and Tanzania) or adequate compensation 

(Botswana, Malta, Uganda and Zambia).  

 

According to former Judge Antonie Gildenhuys, an expert on expropriation law, the 

constitutions of most constitutional democracies worldwide require that the expropriation of 

property be subject to the payment of just, fair, full or adequate compensation to its owner.  

 

- “Full compensation” requires that the expropriated person’s financial position must 

not be detrimentally affected by the expropriation. His wealth must be the same 

before and after the expropriation.  

 

- “Adequate compensation” has much the same meaning. It requires, according to its 

interpretation by the High Court of Botswana, that the expropriate should ,“insofar as 

money can do it, be put back in the same position as he would have been, had the 

land not been expropriated”.  
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- “Just or fair compensation”, on the other hand, must be an amount that reflects an 

equitable balance between the public interest and the interests of those affected. The 

principle originated from France where it is referred to as the “principe d’égalité 

devant les charges publiques”: in English, “the proportionality principle” or “the  

 
principle of equivalence”. Its rationale has been described by Prof Leon Verstappen 

as follows: “The intrusion into the rights of the individual must be balanced against 

the authority of the State to undertake such intrusions. It is unfair for the individual to 

bear an unreasonable burden to provide a benefit to society. Where property is lost, 

the burden borne by the individual owner almost always seems to be unfair. Fairness 

is achieved through the payment of just and equitable compensation.”8  

 

The modern approach to compensation is based on the principle of equality in the bearing 

of public burdens. Equitability in respect of a public liability is a principle adopted by French, 

German and American law. According to this approach, “where one or more individuals has 

to bear a sacrifice (being the loss of property) for the common good, their individual and 

excessive burden should be compensated by the community (thus the State).” If South 

Africa were to scrap the equitability principle, we will be out of step with most African 

countries.  

 

In 2009, the Food and Agricultural Organization (FAO) of the United Nations published a 

guide on international best practice for expropriation. The point of departure of the 

document is that forced acquisition of property could be abused and that measures should 

be in place to prevent this.  

 

The guide requires, among other things, clear and transparent procedures for forced 

acquisition of property, and compensation that will ensure that the affected persons are not 

worse off after expropriation than they were before. It further states that affected persons 

must not only be compensated for the loss of land but also for improvements made and for 

the disruption that accompanies expropriation.  

 

The United Nations (UN) Conference on Trade and Development published a document 

on expropriation in 2012 as part of their series on international investment agreements9. In 

this document the UN sets out the basic international requirements for expropriation.  

 

These are that the taking must take for a public purpose, in a non-discriminatory manner, 

under a due process of law and against the payment of compensation.  One of the salient 

features among international investment treaties is that most of them incorporate the 

standard of prompt, adequate and effective compensation. 

 

According to the document, compensation is prompt if paid without delay, adequate if it has 

a reasonable relationship with the market value of the investment and effective if paid in 

convertible or freely useable currency.  

  

 
8 Antonie Gildenhuys*The Debate about Full, Partial or Nil Compensation in Expropriations for Land Reform 
Purposes in South Africa: EPLJ 2019; 8(2): p136–160 
9 https://unctad.org/en/Docs/unctaddiaeia2011d7_en.pdf 
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The members of Agri SA are heavily invested in land and given the fact that farmers given 

the fact that they utilise land for their livelihood regard it as their home expropriation will 

always be an unpleasant and disruptive process, which nobody is keen on, so they are 

understandably concerned about the possibility of expropriation, which, particularly if it is 

done without compensation, may lead to the financial ruin of farmers and those who depend 

on them.  

 

7. Economic consequences  
 

An unnecessary amendment to section 25, particularly where the State has taken no steps 

to improve the pace of land reform within the current constitutional and legislative 

framework, will be negatively perceived as undue State interference in property rights. The 

negative perception will adversely affect investment into the capital improvement of the 

land both by primary as well as secondary agriculture. The financial sector will reassess 

their exposure to risk in this sector as this asset base is devalued and diversify into other 

areas of the economy.  

 

Farmers would no longer have security to support loans resulting in disinvestment 

in the sector.  

 

In looking at the economic reality of funding in agriculture we will look at the following core 

elements to substantiate our findings, namely debt formation and production credit, tax 

implications, transformation and food security.  

 

7.1 Debt formation  
 

The Land Banks’ terms of borrowing include unencumbered property rights at 

market values – the international lenders they account to will call up this exposure 

where property rights are affected, and market values compromised.  This presents 

a R52 billion problem for the South African Government.  This problem is enhanced 

by the Banks ‘new junk status declaration.  

 

The Land Bank itself has warned that expropriation of land without compensation could 

bankrupt the bank by setting off a domino effect of defaults that could make the Land Bank 

liable to immediately repay its entire R52 billion funding portfolio due‚ which it would not be 

able to settle.10  

 

The approximately R123 billion from commercial banks and cooperatives will need 

to be serviced and represents a real contingent liability for the economy where 

farmers will not be able to remain profitable.  

  

 
10 https://www.sowetanlive.co.za/business/2018-08-23-land-expropriation-may-sink-land-banks-ability-to-recover-
loans/ 
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Where uncertainty of the asset class comes into play – i.e. land that can be expropriated 

without compensation, whether it is for public interest or where there are arbitrary principles 

such as land held for “purely speculative purposes” or land used by “labour tenants”, the 

price of the asset class will fall due to market risk.  

 

7.2 Production credit 
 

Production capital through lending is what farmers access every year against the value of 

their assets to stay in production. The borrowing is done against the value of the land, fixed 

improvements, livestock and machinery. The reason why production lending can take place 

is because the lending is done against a secure asset – vis-à-vis the market value of the 

land and fixed improvements.  If land were to be expropriated at nil value, it will be 

impossible, also for black farmers to raise collateral for any loan going forward. Land will 

have no value, and this would lead to greater state dependency. 

 

7.3 Food production in a developed food system 
 

In South Africa the whole food system starts with the primary producers, the risks and 

production capacity they must master in order to remain profitable.  To clarify this matter 

further one must consider that the food system and food security cannot exist without 

funding.  In South Africa one of the reasons farmers have been so successful was 

because they own their land – and can collateralise it.   

 

Figure 4 illustrates the concept where farm values (capital assets) and the lending from 

commercial banks are shown in proportion.  We use the collateral from the banks as 

production credit to buy inputs, source animals and basically liquidise our farming 

operations.  The concept is called leverage and is applied in the most successful 

economies in the world.  The bulk of the production credit is leveraged and enables 

production.   

 

 

 

Figure 4: Relationship between capital assets and farming debt of commercial 
farmers in SA 
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The first problem we’ll have when we tamper with the values of farmland is that agriculture 

land will become a risky asset, and where the value of land falls with say 30% - the 

implication will be that production outputs will fall with more or less the same margin.   

 

Because of the risk in the system, credit terms will go up and will have an adverse impact 

on food prices.  We have seen this happen in several African countries including Angola 

and Nigeria.   

 

Following this divestment in the sector, both inward and outward will happen as the 

negative sentiment will drive down investor behaviour.  We have already seen this 

happening in the industry in 2018 and 2019 because of Expropriation without 

Compensation and the ANC’s current policy position.   

 

Food production will go down because farmers would not be able to pay back their debts, 

causing the banks to foreclose on hundreds of farmers.  Where production falls the whole 

food system in South Africa will come under severe pressure and we will very quickly move 

into a position where we will have to import food at export parity prices.  Not only will food 

become unaffordable to millions of poor people, South Africa will become food insecure. 

 

When production falls our export commitments will not be met – this in turn will create 

geopolitical food insecurity in the whole of Southern Africa, as illustrated earlier.   

 

In conclusion the facts speak for themselves – changing section 25 is likely to  have 

such a detrimental impact on production and food security that it in not viable or 

sustainable.   

 

7.4 Tax revenue for the government 
 

Farming is the source of various tax revenue streams for government, including income 

tax, value added tax, capital gains tax, property rates, estate duty and transfer duty.  All of 

these may be impacted on negatively should farming land be expropriated without 

compensation. Lower tax revenues will have an impact on governments’ ability to finance 

its expenditure, with a further impact on the government budget deficit when debt is used 

to cover the tax revenue shortfall. 

 

7.5 Other consequences  
 

There are several other possible non-intended consequences including: 

˗ Job losses – thousands  

˗ Junk status of the economy  

˗ Negative growth  

˗ Large scale divestment in South Africa  
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8. Food security 
 

The issue of food security needs to be properly understood. Land does not equal food 

security. In its global definition of food security, the Food and Agriculture Organisation 

(FAO) clearly captures four fundamental aspects of food security. These are; affordability, 

availability, quality, and safety. Hence the official definition of food security according to the 

FAO is the following:  

 

The question whether a change to Section 25 of the South African constitution will have a 

detrimental impact on food security is addressed in this paper.  

 

8.1 What is the definition of food security? 
 

Food security, as defined by the United Nations’ Committee on World Food Security, 

means that all people, always, have physical, social, and economic access to enough, safe, 

and nutritious food that meets their food preferences and dietary needs for an active and 

healthy life.  The price of food must be affordable in order to achieve this. 

 

Over the coming decades, a changing climate, growing global population, rising food 

prices, and environmental stressors will have significant yet uncertain impacts on food 

security. Adaptation strategies and policy responses to global change, including 

 

options for handling water allocation, land use patterns, food trade, postharvest food 

processing and food prices and safety are urgently needed. 11 

 

Production and food security in Africa 
 

We have established that the lack in production capacity is a key constraint in Africa.  Very 

few countries have been adaptors of technology, precision farming practices and in almost 

all Sub-Saharan, barring South Africa and Gabon, the degree of food deprivation is 

extreme.  The map depicted below illustrates this problem. 

  

 
11 http://www.ifpri.org/topic/food-security 
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Food security in Africa  

 

 

Figure 5:  FAO - World hunger map 12 
 
In the Du Pont Food Security index South Africa ranks highest in Africa at 45th followed by 

Tunisia 51st and Botswana 52nd13 .  Arguably South Africa has the most sophisticated 

farming and food systems in Africa, with a net surplus in food exports and should be held 

as the benchmark for commercial food production in Africa. 

 

When one looks at the correlation between food production and population growth, 

we will be staring down a serious humanitarian crisis in Africa.  South Africa is the 

breadbasket of Southern Africa and where property rights are negatively affected, 

and capital formation goes in a downwards spiral South Africa and the sub region 

may well become food insecure. 

  

 
12 http://www.fao.org/3/x8200e/x8200e03.htm 
13 https://foodsecurityindex.eiu.com/Index 

https://www.google.co.za/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=2ahUKEwj_jc7gwq_hAhWpzoUKHeh5Cz8QjRx6BAgBEAU&url=http%3A%2F%2Fwww.fao.org%2Fdocrep%2Fx8200e%2Fx8200e03.htm&psig=AOvVaw0g4x3a1krv2I-1KSiZINWZ&ust=1554229598590124
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9. Conclusion 
 

Agri SA is firmly of the view that: 

- The property clause in the Constitution is not an impediment to land reform. 

- The real reasons for the slow pace of land reform relate primarily to deficiencies and 

inefficiencies in planning, execution and sustainable support, which must be urgently 

addressed. These reasons do not justify an amendment to section 25 of the 

Constitution. 

- The public debate must be based on credible and relevant information on land 

ownership, with reference to state owned land available for land reform. 

- The economic consequences of expropriation without compensation must be 

properly and fully considered. 

- There must be a clear understanding of the circumstances under which the power to 

expropriate land without compensation may be exercised, by whom and in respect of 

which landowners. 

- Current landowners should not be required to bear a disproportionate burden of the 

imperative for land reform in the public interest. 

 

- Agri SA’s Land Plan and Funding Plan propose the following salient solutions: 

▪ Partnership models; 

▪ A Special Purpose Vehicle for implementation; 

▪ Sustainable financing models; 

▪ A Social Accord; and 

▪ Support for communal farmers. 

 

Agri SA opposes any amendment to section 25 of the Constitution 

 

 

Omri van Zyl  

Executive Director: Agri SA  


