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INTRODUCTION 

1. The Department of Public Works (‘Department’) has sought my comments, as a matter 

of urgency, on the proposed amendment to section 25 of the Constitution contained in 

the Constitution Eighteenth Amendment Draft Bill (‘Draft Bill’).  The Department 

intends to present this advice on Friday, 19 March 2021 to the Ad Hoc Parliamentary 

Committee, established to initiate and introduce legislation for the amendment of 

section 25 of the Constitution (‘Ad Hoc Committee’). 

2. My colleague, Geoff Budlender SC, and I have previously advised the Department on 

aspects of the Expropriation Bill, 2019.  However, owing to the considerably short 

timeframe in which this advice has had to be produced and to prior commitments, 

Mr Budlender SC has not been able to provide his comments. 

3. As discussed with the Department, the views expressed here are to be regarded as my 

preliminary advice, which may need to be supplemented in the near future, upon further 

reflection. 

4. I have been provided with a copy of the Draft Bill, the invitation to the Minister of 

Public Works and the Department from the Ad Hoc Committee’s Chairperson, and, 

upon request, submissions from Agri Northern Cape, Afriforum and the Banking 

Association of South Africa. 

5. I address the following matters below: 

5.1. Expropriation without compensation of any property under section 25 of the 

Constitution, in its present form, and the purpose of the proposed amendment. 
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5.2. A critique of the proposed amendments to section 25 of the Constitution. 

5.3. Suggested changes to the proposed amendment. 

5.4. Conclusion. 

EXPROPRIATION WITHOUT COMPENSATION UNDER SECTION 25 OF THE 

CONSTITUTION AND THE PURPOSE OF THE PROPOSED AMENDMENT 

Section 25 of the Constitution on expropriation 

6. Expropriation is the compulsory acquisition of property (or rights in property) by the 

state.  Section 25 of the Constitution permits expropriation for only two purposes: 

expropriation for a public purpose or in the public interest. 

7. The ‘public purpose’ requirement, as distinct from the ‘public interest’ requirement, 

does not include within its purview the option of expropriating property for the benefit 

of a private person, albeit in the pursuit of a transformative objective, which is 

mandated by the Constitution.   

8. Instead, compulsory acquisitions of property by the state for the benefit of private 

persons in the pursuit of redistributive justice, such as land reform, would have to 

satisfy the threshold requirement of being in the ‘public interest’ for validity.  Section 

25(4)(a) of the Constitution expressly recognises land reform as an element of the 

‘public interest’, including the ‘public interest’ threshold purpose. 

9. The Constitution does not limit property to land.  Constitutional property includes 

moveable and immovable things, tangible and intangible things, and interests that do 
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not traditionally qualify as ‘property’ under the common law (such as rights of action 

for unjustified enrichment and liquor licenses). 

10. An act of expropriation that satisfies either threshold purpose (i.e. a ‘public purpose’ or 

in the ‘public interest’) will be substantively valid.  A substantively valid expropriation 

will trigger a duty to compensate those affected in an amount that is just and equitable.  

The determination and payment of compensation, however, is not a precondition for a 

valid expropriation. 

11. The amount of compensation must reflect an ‘equitable balance’ between (i) the public 

interest and (ii) the interests of those affected.  Section 25(3) of the Constitution uses 

the term ‘public interest’ again, but in a different context.  Whereas section 25(2)(a) 

prescribes the ‘public interest’ as one of two threshold purposes for an expropriation, 

section 25(3) regards the public interest as an essential variable in the computation of 

compensation.   

12. The ‘public interest’ factor must be weighed against the interests of those affected by 

the expropriation, having regard to all relevant circumstances, in order to achieve an 

‘equitable balance’.  What is ‘equitable’ (as opposed to what is ‘equal’) must, of 

necessity, be identified with reference to the pertinent context of each expropriation.  

Section 25(3) prescribes five factors that must be considered in determining a just and 

equitable amount of compensation. 

13. As previously advised – and as Afriforum concedes – on this approach it is notionally 

possible for nil compensation to be just and equitable, although the instances in which 

that will be the case are the exceptions rather than the norm. 
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14. The amount of compensation (including possible nil compensation) is subject to a 

further condition: those affected by the expropriation (the expropriatees) must ‘agree 

to’ the amount or a court must decide or approve the amount of compensation. 

15. I turn to consider the effect of the proposed amendment with this exposition of the 

existing constitutional law on expropriation in mind. 

EFFECT OF THE PROPOSED AMENDMENT ON SECTION 25 OF THE 

CONSTITUTION 

16. If the amendments envisaged in the Draft Bill are effected, section 25 of the 

Constitution would provide: 

 

‘25  Property 

(1) No one may be deprived of property except in terms of law of general 

application, and no law may permit arbitrary deprivation of property. 

(2) Property may be expropriated only in terms of law of general application— 

(a) for a public purpose or in the public interest; and 

(b) subject to compensation, the amount of which and the time and 

manner of payment of which have either been agreed to by those 

affected or decided or approved by a court: Provided that in 

accordance with subsection (3A) a court may, where land and 

any improvements thereon are expropriated for the purposes of 

land reform, determine that the amount of compensation is nil. 

(3) The amount of the compensation as contemplated in subsection (2)(b), and 

the time and manner of any payment, must be just and equitable, reflecting 

an equitable balance between the public interest and the interests of those 

affected, having regard to all relevant circumstances, including— 

(a) the current use of the property; 

(b) the history of the acquisition and use of the property; 

(c) the market value of the property; 
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(d)  the extent of direct state investment and subsidy in the acquisition 

and beneficial capital improvement of the property; and 

(e) the purpose of the expropriation. 

(3A) National legislation must, subject to subsections (2) and (3), set out 

specific circumstances where a court may determine that the amount of 

compensation is nil. 

(4) For the purposes of this section— 

(a) the public interest includes the nation's commitment to land reform, 

and to reforms to bring about equitable access to all South Africa's 

natural resources; and 

(b) property is not limited to land. 

(5) The state must take reasonable legislative and other measures, within its 

available resources, to foster conditions which enable citizens to gain access 

to land on an equitable basis. 

(6) A person or community whose tenure of land is legally insecure as a result of 

past racially discriminatory laws or practices is entitled, to the extent 

provided by an Act of Parliament, either to tenure which is legally secure or 

to comparable redress. 

(7) A person or community dispossessed of property after 19 June 1913 as a 

result of past racially discriminatory laws or practices is entitled, to the extent 

provided by an Act of Parliament, either to restitution of that property or to 

equitable redress. 

(8) No provision of this section may impede the state from taking legislative and 

other measures to achieve land, water and related reform, in order to redress 

the results of past racial discrimination, provided that any departure from the 

provisions of this section is in accordance with the provisions of section 36 

(1). 

(9) Parliament must enact the legislation referred to in subsection (6).’  

(Proposed additions in emphasis.) 

 

17. The stated rationale behind the proposed amendment is to make explicit the fact that, 

particularly in the context of land reform, it is possible to expropriate land for nil 

compensation, if doing so reflects an equitable balance between the public interest and 

the interests of those affected, in accordance with justice and equity. 
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18. However, I have identified some difficulties with the present formulation of the 

proposed amendment, which interfere with the careful scheme for expropriation under 

section 25, discussed in the previous section.  The difficulties are substantive and 

stylistic in nature. 

19. First, the addition of the proviso into subsection (2)(b) may have the unintended effect 

of implying that expropriation for nil compensation is competent only where land is 

expropriated for land reform purposes.  In other words, it may unwittingly constrain 

the more expansive power to expropriate any property for a ‘public purpose’ or ‘in the 

public interest’ for nil compensation, provided that an amount of nil compensation is 

just and equitable. 

20. The addition of the proviso to subsection (2)(b) may lend credence to the view vaunted 

by some that, insofar as the existing section (2)(b) stipulates the condition ‘subject to 

compensation’ and the existing subsection (3) refers to ‘The amount of compensation’, 

compensation must perforce be some positive sum.  As section 25 of the Constitution 

stands in its entirety, that is not so: any amount, including nil, may be constitutionally 

acceptable compensation, if it meets the standard of justice and equity. 

21. Secondly, the proposed proviso apparently excludes the possibility of an amount of 

compensation being agreed to by those affected.  It denotes that in cases where an 

amount of nil compensation is proposed for expropriation of land for land reform 

purposes, it is necessary for a court to decide or approve that amount.  I expect that this 

was unintended. 

22. Thirdly, the use of the proviso in this way is stylistically anachronistic.  Provisos to 

primary clauses in legislation are commonplace and have often been, and continue to 
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be, employed to link clauses, each expressing a different but related idea, with a colon.  

Usually, they give rise to rather lengthy and complex provisions, which are difficult to 

understand.   

23. The Constitution generally eschews this style of drafting, opting instead for a plain 

language approach.  Although the use of provisos in this manner (a separate clause 

linked to the main clause by a colon) is evident in Schedule 6 to the Constitution 

concerning the Transitional Provisions, it is conspicuously absent from the remainder 

of the text and most notably from the Bill of Rights.  Only the right to freedom of 

religion belief and opinion utilises a proviso in section 15(2), and even then it does so 

to introduce a list, as opposed to a dense clause. 

24. While I accept that subsection (8) contains a similarly structured proviso, it has 

previously been advised that this was a compromise solution, which produces an 

anomaly.  By referring to the general limitations clause as a threshold for defining the 

ambit of subsection (8) itself, the drafters unintentionally rendered this provision 

logically problematic. 

25. Fourthly, the proposed proviso in subsection (2)(b) concerns the quantification of the 

amount of compensation.  Section 25 addresses this very issue, as a distinct concept, in 

its own subsection (3).  The emphasis of subsection (2)(b), on the other hand, is on 

(i) the concept of compensation is a consequence of a valid expropriation and (ii) the 

requirement that either those affected agree to an amount of compensation or a court to 

decide or approve the amount, absent agreement. 
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26. Making express the possibility that an amount of nil compensation may be just and 

equitable in subsection (2), therefore, does not follow the logical sequence of the right’s 

constituent parts. 

27. Fifthly, the insertion of the words ‘as contemplated in subsection (2)(b)’ are 

unnecessary verbiage.  In no earlier subsection is the concept of compensation 

mentioned, and so the words ‘the amount of compensation’ in subsection (3) could only 

be a reference to subsection (2)(b). 

28. Sixthly, the intention behind the proposed addition of the qualification ‘any’ to the word 

‘payment’ in subsection (3) seemingly was to account for the possibility that an amount 

of nil compensation may be just and equitable.   

29. However, the adjective is applied to the wrong noun: it should qualify ‘amount’ and 

not ‘payment’.  To the extent that it qualifies ‘payment’ it may be misinterpreted to 

suggest that payment of a just and equitable amount of compensation (including 

positive sums) is optional.  The word ‘any’ is inappropriate here. 

30. Seventhly, the proposed subsection (3A) is not limited to land expropriated for land 

reform purposes.  On its face, it suggests that Parliament is required to enact legislation 

to cater for all circumstances in which the payment of an amount of compensation equal 

to nil may be just and equitable, in respect of all property expropriated for a public 

purpose or in the public interest.  This does not fit the stated object of the proposed 

amendment. 

31. Because proposed subsection (3A) would oblige Parliament to enact subsidiary 

legislation, until such time as Parliament does so, those affected by an expropriation 
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may not agree to, and a court may not  decide or approve, an amount of nil 

compensation by relying directly on the Constitution. 

32. Eighthly, unless it is intended that nil compensation may be competent only for the 

expropriation of land for land reform purposes (which is not what the Constitution 

presently provides), the introduction of subsection (3A) would inadvertently constrain 

the ambit of subsection (2)(b), as it presently stands. 

33. To the extent that the proposed proviso to subsection (2)(b) cross-refers to the proposed 

subsection (3A), it could be construed as limiting the requirement for national 

legislation to only those circumstances related to the expropriation of land for land 

reform purposes; but this construction is tortuous and far from plain. 

34. Ninthly, the proposed subsection (3A) echoes the ostensible error in the proposed 

proviso to subsection (2)(b), namely that in cases where an amount of nil compensation 

is offered, it remains for a court to decide whether nil compensation is indeed just and 

equitable.  In other words, it excludes the possibility of those affected by the 

expropriation agreeing to nil compensation. 

SUGGESTED CHANGES TO THE PROPOSED AMENDMENT 

Principles 

35. At the outset, it is worth emphasising that it is already notionally possible, on a proper 

construction of section 25 in its present form, to expropriate land for land reform 

purposes for nil compensation, provided that it is just and equitable to do so, having 
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regard to all relevant circumstances, and that nil compensation strikes an equitable 

balance between the public interest and the interests of those affected. 

36. It must, therefore, be accepted that the alteration of the text of section 25, to provide 

expressly that expropriation of land for land reform purposes for an amount of 

compensation equal to nil, would add nothing new substantively to the property clause.  

For the amendment ‘to make explicit that which is implicit’, it must focus on adjusting 

the form of the property clause as a means of clarification. 

37. The amendment of section 25 should not alter the requirement that any amount of 

compensation (including nil compensation) should be agreed to by those affected or 

decided or approved by a court.  Nor should it be misconstrued as by-passing the 

cardinal condition in subsection (3) that the amount of compensation be just and 

equitable, having regard to all relevant factors. 

38. Further, the amendment of section 25 should not limit expropriation for nil 

compensation to land for land reform purposes.  This is particularly so in view of the 

fact that the notion of constitutional property is evolving and will continue to do so. 

39. Obliging Parliament to enact subsidiary national legislation in the text of the 

Constitution itself is a device employed in other sections of the Bill of Rights, such as 

in sections 32 and 33 for giving effect to those rights.  Although the property clause 

does not require national legislation to give effect to a constitutional right to property, 

it does contemplate the enactment of national legislation for specific purposes in 

connection with property, namely— 
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39.1. to secure the tenure of a person or community whose tenure of land has been 

legally insecure due to past racially discriminatory laws or practices or to 

provide for comparable redress (subsection (6)); and 

39.2. to provide for restitution or equitable redress for a person or community 

dispossessed of property as a result of past racially discriminatory laws or 

practices, following the commencement of the Natives Land Act, 1913 

(subsection (7)). 

40. Subsection (9) explicitly obliges Parliament to ‘enact the legislation referred to in 

subsection (6)’.  Curiously, however, it does not refer to the enactment of the legislation 

referred to in subsection (7).  Be that as it may, if an amendment of section 25 were to 

introduce a requirement of subsidiary national legislation that identifies, in a non-

prescriptive manner, instances in which it may, having regard to all relevant 

circumstances, be just and equitable for an amount of compensation for the 

expropriation of land for land reform purposes to be nil, it should stylistically respect 

the structure of section 25 and the import of subsection (9). 

41. It would be more elegant for subsection (9) to be amended also to refer to such 

preceding subsection, in addition to subsection (6), containing the relevant amendment 

and reference to subsidiary legislation. 

Suggested language 

42. It is undesirable and unwise to craft new constitutional provisions – particularly in the 

Bill of Rights – in haste.  My suggestions below must, therefore, be regarded as 

tentative and subject to future revision. 
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43. As indicated, it does not fit with the logical structure of the property clause to discuss 

the quantification of an amount of compensation before subsection (3).  Any new 

provision clarifying that compensation for the expropriation of land for land reform 

purposes may, if just and equitable, be nil should follow or be part of subsection (3). 

44. While such a clarificatory provision would fit thematically with subsection (3), 

subsection (4) is the provision that concretises the notion that land reform is part of the 

public interest requirement for expropriation and factor in determining the amount of 

just and equitable compensation.  Perhaps a more appropriate place for the clarificatory 

provision would, instead, follow subsection (4). 

45. My preliminary suggestion is to insert a new subsection (4A), to which cross-reference 

must be made in subsection (9).  The suggested subsection (4A) might read: 

‘(4A) Expropriation of land for land reform purposes for nil compensation, in 

circumstances provided for by an Act of Parliament, may be agreed to by those 

affected or decided or approved by a court, subject to subsection (3).’ 

 

46. The aim is to use the phrase ‘Act of Parliament’ for consistency with subsections (6) 

and (7), rather than to provide that ‘Parliament must enact legislation’, which would 

duplicate the contents of subsection (9). 

47. The phraseology of ‘agreed to by those affected or decided or approved by a court’ is 

unaltered, the words being replicated from subsection (2). 

48. The subordination of the entire subparagraph to the cardinal principle in subsection (3), 

namely that the amount of compensation must be just and equitable, is a patent 

safeguard against potential misuse of the power to expropriate land for land reform 
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purposes.  First, it signals to Parliament that the envisaged legislation should be 

consistent with subsection (3), and secondly, it indicates that, in the absence of 

agreement, courts retain the discretion to determine whether nil compensation is indeed 

just and equitable. 

49. Subsection (9) would need to be amended to include the emphasised words: 

‘(9) Parliament must enact legislation referred to in subsections (4A) and (6).’ 

 

CONCLUSION 

50. The proposed amendments to section 25 of the Constitution ought to be revisited.  More 

appropriate and clearer alternatives should be identified, debated and settled on. 

51. I will be available to discuss this advice and to provide further input, if necessary. 
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