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A Clear Mandate
WE ARE:
• A South African non-profit
Civil Action Organisation
• With no links to political
parties
• Received no foreign funding
• Is purely crowd funded by
people of SA

Mission
Challenging and taking action
against maladministration and
corruption and where possible,
holding those personally
responsible to account for their
conduct and actions.

Mission
Challenging decisions, legislation
and the regulatory environment
as and when deemed as
irrational, unfit or ineffective for
their intended purpose.

Mission
Working with civil society and
authorities in improving
administration and service
delivery, within all spheres of
Government.

Introduction

The public have a direct interest
in how state entities are run and
when public funds are used to
bail out SOE’s

The purpose of our submission
is to ensure that the SAA
Business Rescue plan is correctly
implemented

The Business Rescue Plan does
not authorise the diversion of
R2.7 billion

Business Rescue of
SAA
5 Dec 2019

14 Jul 2020

Board initiated Business
Rescue proceedings

Business rescue plan
adopted

23 Jul 2020

16 June 2020
Joint business rescue
practitioners published
SAA’s Business Rescue
Plan

SAA Business Rescue
Condition Fulfilment
Report published

R
30 Apr 2021
SAA exits business rescue

20 Jan. 2021
Government allocated
R10.5 billion to SAA to
implement Business
Rescue plan.
R7.8bn of the R10.5
billion is transferred to
SAA.
Balance of R2.7bn still
payable

Special Appropriation Bill
Proposed special
appropriations bill
seeks to re-allocate
funding originally
intended for SAA

Only 1 relevant reference
to subsidiaries in the
business rescue plan and it
is to ensure stability POST
IMPLEMENTATION of the
business rescue plan

If this proceeds the
business rescue plan will
not be fully
implemented.
Prejudicing the
restructure of SAA.

There is no legal basis
to re-allocate these
funds.

Special Appropriation Bill
The business rescue plan does not sanction the redistribution of funds earmarked
for SAA to the subsidiaries.

The business rescue plan makes it clear that all R10,5bn must be transferred to
SAA, in order to meet restructuring costs

The Special Appropriation Bill purports to re-channel funds earmarked for SAA
directly to the subsidiaries, without following due process. If the subsidiaries are
not financially distressed, why do they need government funding?

Companies Act Requirements
There is a conflict between the provisions of section 152(4) of the Companies Act and the Special Appropriation Bill.
Section 152(4) sets out the legal nature of the Business Rescue Plan once adopted by providing as follows –
"(4) A business rescue plan that has been adopted is binding on the company, and on each of the creditors of the company
and every holder of the company’s securities, …..”
Accordingly, the Business Rescue Plan became binding on SAA and the Government upon its adoption. The Special
Appropriation Bill, in seeking to divert funds allocated to SAA to its Subsidiaries, which is not sanctioned under the Business
Rescue Plan, will subvert the requirements of section 152(4).
In Booysen v Jonkheer Boerewynmakery (Pty) Ltd (in Business Rescue) and Another [2017] 1 All SA 862 (WCC) the Court stated
that: "In the circumstances, the whole scheme of these provisions is such that, there is, to my mind, no room for a business
rescue practitioner to reserve to himself the right to amend a business rescue plan. By doing so, he would effectively circumvent
the procedure set out in the Act …. Any other interpretation would make nonsense of the process provided for in the Act
whereby control over the rescue proceedings is to be exercised by democratic majority vote of the creditors and affected parties,
and would allow the business rescue practitioner to unilaterally reduce or compromise creditors' claims to their prejudice (or
even perhaps to increase certain claims at the expense of others), thereby exposing the whole process to uncertainty and
possible corruption."

Companies Act Requirements

The effect would be akin to
subverting the business
rescue plan. Which will
prejudice all SAA’s affected
persons and cannot be
what the legislative
authority intended.

The provisions of section
152(4) of Companies act
must prevail

Section 7 of the Companies
Act requires that the
purpose of the Companies
Act is, to provide for the
efficient rescue and
recovery of financially
distressed companies.

If government wants to
allocate funding to the
subsidiaries, the business
rescue plan should have
made express reference to
the reallocation of the R2.7
billion.

Appropriation of Funds from
The National Revenue Fund
• The Minister of Finance may introduce Money Bills

• PFMA read with the Money bills act allows for appropriation from the
fund:
• Following tabling of the budget and/or
• As an adjustment appropriation bill after tabling and adjustment
budget
• There is a limit to when, or under what circumstances an adjustment
budget and Adjustment Appropriation Bill may be introduced - section
30 (2) of the PFMA
• There is no clarity regarding the basis the Minister of Finance seeks to
approve any portion of the amount referred to in the schedule

• Without reference to a provision in section 30 of the PFMA, Section 3 of
the Special Appropriations Bill is vague and overbroad. If passed in its
current form, it would be subject to judicial review.

Solutions

1.

Section 3 of the Special Appropriation Bill be
removed, to enable the successful implementation of
the Business Rescue Plan

2.

The Minister of Finance and the Minister of Public
Enterprises must then determine the need for funding
for the Subsidiaries and the extent to which they
should be liquidated. This process must be open to
the public and transparent.

Thank You!

