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WRITTEN SUBMISSIONS ON THE ELECTORAL AMENDMENT BILL 

 

 
The One South Africa Movement (OSA) is a collaborative social movement founded on the values of 

Advocacy, Activism and Accountability, and with the central goal of actively working towards a South 

Africa that is no longer at the mercy of a broken system of party politics. In aid of this goal of the 

meaningful transformation of the lives of the millions of South Africans that have been abandoned by 

the policies and priorities of political parties in the post-liberation era, OSA has identified 5 key areas 

of focus. The Movement is committed to engendering change in the spheres of education, 

entrepreneurship, equity, the environment, and electoral reform. 

 

Of most relevance to the matter before committee is the commitment of the One South Africa 

Movement to ensuring that meaningful and substantive electoral reform is enacted in accordance 

with the judgement and timeline provided in the New Nation Movement NPC and Others v President 

of the Republic of South Africa and Others judgement of the Constitutional Court handed down on 

the 11th of June 2020. The Movement believes strongly in the ability of independent candidates of 

all races, classes and genders to act as agents of significant change in all levels of government by 

functioning to counteract the current status quo of politics and governance in South Africa. Unlike 

candidates of political parties, independent candidates are elevated into positions of power and 

influence not by internal political party wrangling but solely by the will of the people. Independent 

candidates are, arguably, the physical manifestation of some of the most important values of 

democracy as a philosophical ideal. 

 

The matter before yourselves is not the first or only example of the Movement’s work in this critical 

sphere as we approach the national and provincial elections in 2024. The One South Africa 

Movement was central to the success of several Section 15A organisations (which functioned largely 
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as organisations of independent candidates) in the Local Government Elections of 2021. OSA 

endorsed and supported a plethora of first-time candidates who became councillors and were 

elected in municipalities across the country. We note the incredible success of Dr Ruben Richards of 

Cederberg Eerste who is the Mayor of Cederberg. He is a farmer and businessman who formulated 

Cederberg Eerste Residents Association only months before the LGE and managed to obtain 27,5% 

of the votes. The success of Cederberg Eerste and so many other civic organisations and 

independent candidates who were successful in these LGE, demonstrates that South Africa is at the 

perfect intersection between the need for legal and constitutional electoral reform, as well as the 

social-political need for electoral reform. In the LGE, community activists, business-people and 

ordinary South Africans used section 15A of the Electoral Act to create vehicles through which they 

could contest elections and completely disrupted the political landscape at local government level. 

Some of those organisations have added their voice to this issue and we have attached their letters 

to this submission. The will of the people has spoken. The pioneering approach of OSA in reframing 

the options available to voters in the lead-up to the election played a vital role in shaping the public 

consciousness and media discourse on electoral reform and independent candidacy. Realising and 

facilitating electoral reform is core to the business and function of OSA. It is our raison d'être. 

 

The opportunity presented by the New Nation Movement NPC judgement is such that there is real 

potential for a Bill ideated in line with the judgement to be the single-biggest undertaking of 

transformative electoral reform South Africa has seen since the dawn of our democracy. Equally, 

there is potential for the opportunity to be squandered in favour of a Bill that protects the party-

political interests that have long stopped serving the interests of the people of South Africa. 

 

It would not be controversial to assert that the state of the values of democracy in a country is 

reflective of the manner in which the government in that country is legitimised and validated. If one 

finds no qualm with such a supposition, the logical corollary of it is that the state of the values of 

democracy in a country is reflective of the nature and character of a country’s electoral system (in 

democratic countries). At face value, this is almost certainly true for South Africa. 

 

The current electoral system in this country is hinged on the political party as a concept. The ballots 

of a national and provincial elections would be notably blank without political parties to fill them. The 



 

 

 
 

seats of national and provincial governments would be eerily empty without political parties to fill 

them. The pages of substantive policy would be worryingly absent from legislative agendas without 

the views of political parties to fill them. The most concerning aspect of this reality is not that it is the 

reality, but rather that it is the only reality our current electoral system and its guiding rules and laws 

make provision for. 

 

Returning to the supposition made earlier, this is reflective of a democratic South Africa that does 

not fully embrace a comprehensive and cogent understanding of democracy - an understanding of 

democracy which is centred on the ability of every citizen to run for elected office and vote in 

whoever they deem worthy of elected office. It would be impossible to view the South African 

democracy as one that is fully comprehensive and cogent when potentially hundreds, if not 

hundreds of thousands, of South Africans are prevented from contesting national and provincial 

elections simply because they do not want to be a member of a political party. It should go without 

saying at this junction that any individual’s rationale for not wanting to join a political party is 

irrelevant - that choice is firmly within their rights as is the choice to contest a national or provincial 

election. 

 

It is entirely understandable that only 28 years since the advent of democracy in this country, the 

South African democratic project has not yet reached utopia. However, it is incomprehensible that a 

bill that could present an opportunity to advance the South African democratic project, does not do 

so in a manner that is transformative and comprehensive. Far too many lives were lost and forever 

changed in the battle for the right to embark on the South African democratic project to allow such 

an opportunity for the advancement of the democratic project to go so in-adequately answered. 

 

Not only does the Amendment Bill in its current form fail to rise to the transformative occasion, it has 

the potential to disincentive people from voting. Discarding the votes of an independent candidate 

can have the consequence of (a) disincentivizing someone from voting for an independent candidate 

and/or (b) voting at all because their vote will be rendered useless and will count toward their 

preferred candidate or the ultimate composition of the National Assembly or Provincial Legislatures. 

South Africa is already witnessing a steady decline in voter turnout and the projection for 2024 is 

dismal. Part of this decline is attributable to the fact the public have lost confidence in the current 



 

 

 
 

party-political system. A Bill that discards votes will only add to voter apathy. It adds yet another 

reason why people may not exercise their constitutional right to vote, instead of reforming our 

electoral laws in a manner that re-energises and re-franchises the electorate. This portion of the Bill 

has the potential to perpetuate the inequality in society where some voices matter and some voices 

do not. 

 

Moreover, it will further disincentivize independent candidates from contesting elections in three 

ways. First, the fact that votes will be discarded will scare people from voting for independent 

candidates thus reducing the appetite of independent candidates from contesting for office. Second, 

the fact that independent candidates only have access to 200 seats in the National Assembly (of the 

400 total) puts a significant dent in the access and success for potential independent candidates. 

Third, the extra requirements that are placed on independent candidates, which are discussed 

below, will further wedge an equality gap between political party representatives and independent 

candidates. 

 

At present, the full realisation of South African democracy is being held hostage by the legal 

monopoly of political parties on the electoral system. The current status quo does not function to 

fully and wholeheartedly give effect to the founding principles of this country enshrined in the 

Freedom Charter which highlighted the supremacy of the South African people - not the South 

African political party. We can no longer view the phrase ‘the people shall govern’ as a fulfilled ideal 

when it is clear that is not the case. We can no longer view the phrase ‘the people shall govern’ as a 

lofty ideal when there are opportunities available to build a reality in which the people truly could 

govern. 

 

We have considered the Amendment Bill, and aside from the holistic transformative measures that 

the Bill fails to address, there are four constitutional issues that we have identified with the current 

Bill that need to be addressed before this Bill goes any further. We have sought the opinion of legal 

counsel which we attach hereto. This submission will summarise those constitutional issues as well 

as demonstrate the ways in which the People’s Bill which was tabled by Honourable Mosiuoa 

Lekota, remedies those constitutional issues. 



 

 

 
 

1. The Discarded Vote 

 
An independent candidate will be allocated a regional seat if they receive enough votes to meet the 

first or second quota of votes per seat in the region in which they are standing for office in the first or 

second rounds. The effect of this is that any additional votes received by an independent candidate, 

above the quota of votes per seat, are discarded and wasted. 

 

Conversely, political parties receive seats in proportion to their share of the vote. In other words, 

most votes for a political party will substantially contribute to the final composition of the National 

Assembly and Provincial Legislatures. The discarding of surplus votes has a deleterious effect on 

the right of citizens to vote and on the proportionality between vote share and seats. The right to 

vote in section 19(3)(a) of the Constitution must be interpreted as a right to a vote that counts 

equally or is of equal value to the votes of others. 

 

This is an already established principle where the Constitutional Court in August v Electoral Court 

said that: 

 
“The vote of each and every citizen is a badge of dignity and of personhood. Quite literally, it 

says that everybody counts. In a country of great disparities of wealth and power it declares 

that whoever we are, whether rich or poor, exalted or disgraced, we all belong to the same 

democratic South African nation; that our destinies are intertwined in a single interactive 

polity.” 

 

Equality of effect is closely linked to proportional representation. Full equality of effect can only be 

achieved by a pure proportional representation system. However, the Constitutional Court in New 

Nation Movement made it clear that this is not the only electoral system that is constitutionally 

compliant. What is required is that the electoral system “results, in general, in proportional 

representation”, and the discarding of surplus votes diminishes the proportionality of our electoral 

system. It is not clear whether this will lead to an unconstitutional level of disparity between vote 

share and seats, this has not been adjudicated in our courts and it appears that the Amendment Bill 

is doing guess work on this score. Wasted votes may be an unavoidable consequence of the 



 

 

 
 

accommodation of independent candidates within our electoral system since independent 

candidates contest elections alone and may not be compelled to associate with others. 

 

However, the possibility of a surplus vote transfer as proposed in the People’s Bill, gives better effect 

to the principle that each citizen has an equally effective voice in the election of representatives to 

our legislatures and achieves a higher degree of proportionality between vote share and seats. The 

People’s Bill would allow independent candidates to declare, prior to election day, another 

independent candidate who can receive their surplus votes. This effectively means that every vote is 

counted and there are no wasted votes. The reforms proposed by the Amendment Bill would 

function to render some votes of citizens useless; the People’s Bill ensures that every single vote 

counts, and that it has an effect on the eventual composition of the National Legislature. 

 

The importance of equality of political voice is particularly important given the country’s bloody 

history, and the Constitutional Court commemorates this in Kham this by saying — 

 

“Many people, in many different ways, struggled and fought to secure the right to vote for all 

people in South Africa. It was a right denied to the vast majority of this country’s citizens. 

Many devoted their lives to the struggle for democracy. Others were imprisoned, banned, 

harassed and exiled. No-one who was in, or has seen photographs of, the patient queues 

that waited for hours to cast their votes in the first democratic election can have any doubt 

that the right to vote is a precious one for all South Africans. The struggle of all those who 

worked to bring democracy to this country is properly honoured when we conduct free and 

fair elections to determine the will of those who now have the right to vote. It is vital therefore 

that we are jealous of the privilege so hardly won. 

 

It would be a travesty and a regression in our hard-fought democracy to discard the votes of citizens 

in a country built on the value of ubuntu - the being of one, dependent on the being of another. 

 

2. Independent Candidates limited access to 200 seats in Parliament 



 

 

 
 

In terms of the Electoral Amendment Bill, independent candidates are not able to contest the 200 

National-to-National seats in the National Assembly. An independent candidate may only contest the 

regional seats in the National Assembly. 

 

Precluding independent candidates from contesting 200 of the seats in the National Assembly and 

reserving those seats for political parties limits the right of independent candidates to contest 

elections in section 19(3)(b) of the Constitution, and in turn limits the right of citizens to vote. 

 

The net effect of the Amendment Bill is this: an independent candidate will not be able to win a seat 

in the National Assembly despite having significant support from the electorate (albeit spread across 

the nation instead of concentrated in one region) and despite receiving sufficient votes to meet the 

quota of votes per National-to-National seat. Political parties and their supporters do not suffer the 

same disadvantage as political parties are able to contest and win National-to-National seats. A 

political party that does not obtain sufficient votes to win any regional seats may still obtain a 

compensatory seat in the National Assembly. Effectively, this functions to ensure that there are 

always 200 seats occupied by political parties. Candidates of political parties would therefore have a 

distinct advantage compared to independent candidates. This is plainly not an equal opportunity to 

contest the elections. 

 

Conversely, the People’s Bill allows independent candidates to contest all 400 seats of the National 

Assembly - both the regional and compensatory seats. Under the reforms of the People’s Bill, all 

candidates for seats in the National Legislature (both those from traditional political parties and 

independent candidates) will have equal access and equal opportunity to win a seat. 

 

3. Qualifications for Independent Candidates to contest elections 

 
Clause 4 of the Electoral Amendment Bill seeks to introduce qualifications for independent 

candidates to contest national and provincial elections. Some of the qualifications sought to be 

imposed may create obstacles to the participation of independent candidates in elections. 

 

First, an independent candidate will be required to satisfy the IEC that she has the support of a 

sufficient number of voters who are registered within the region or province in which she is standing 



 

 

 
 

for election. Much like in the local government elections, the candidate would be required to submit a 

minimum number of signatures. Second, an independent candidate will have to pay a monetary 

deposit equal to the amount prescribed by the Commission. The deposit is refundable if the 

independent candidate is allocated a seat but is otherwise forfeited to the State. 

 

Failure to comply with either requirement will result in disqualification from contesting the elections. 

No provision is made in the Electoral Amendment Bill for condonation or waiver of either the 

signature or deposit requirements. It is noted that a candidate running under the banner of a political 

party does not have to validate their candidacy through the collection of signatures before an 

election. 

 

The imposition of the requirements on independent candidates limits constitutional rights since 

independent candidates lack the financial and organisational support enjoyed by political parties. It 

(1) unjustifiably limits the right to contest elections; (2) constitutes indirect unfair discrimination 

against less affluent potential candidates; and (3) unjustifiably limits the right to dignity. 

 

While we appreciate that purpose of imposing a deposit requirement on independent candidates is 

that such a requirement will ensure that candidates have a serious intention of contesting elections 

and limit the number of frivolous candidates on the ballot, there are less restrictive means that may 

achieve the purpose of ensuring that potential independent candidates have a serious intention of 

contesting elections. The signature requirement imposed on independent candidates in the Bill (and 

not on political parties) already sufficiently serves the purpose of minimising frivolous candidates. 

 

Moreso, given the history of dispossession and exclusion in South Africa, the deposit requirement 

will likely have a disproportionate effect on previously disadvantaged racial groups and women. The 

imposition of a monetary deposit indirectly discriminates against less affluent potential candidates. 

This is discrimination on the basis of social origin, which is a listed ground in section 9(3) of the 

Constitution, and is accordingly presumed unfair. Moreover, the exclusion of potential candidates on 

the basis that they are unable to pay a monetary deposit has a deleterious impact on their inherent 

dignity. 



 

 

 
 

4. Vacancies 

 
In the event of a vacancy in a legislature of a seat allocated to an independent candidate, the 

Electoral Amendment Bill provides that the seat will not be filled until the next national and provincial 

elections. Leaving the seat of an independent candidate unfilled in the event of a vacancy deprives 

the voters who elected that candidate of representation in the legislature. 

 

In De Lille v Speaker of the National Assembly, the Western Cape High Court emphasised the 

importance of the representation of citizens in the National Assembly. It said: 

 

“[A] suspension of a member of the Assembly from Parliament for contempt is not consistent 

with the requirements of representative democracy. That would be a punishment which is 

calculated to penalise not only the member in contempt, but also his or her party and those 

of the electorate who voted for that party who are entitled to be represented in the Assembly 

by their proportionate number of representatives.” 

 

It is therefore critical that the Amendment Bill find ways to ensure that vacancies are filled. The 

People’s Bill presents multiple ways to resolve this which largely emulate the practises followed at 

local government level. For example, the death of an independent candidate would trigger a by-

election. 

 

These four constitutional issues cast a shadow of doubt over the constitutionality of this Bill. We urge 

Parliament to correct these Constitutional defects in order to avoid a court challenge and further 

delay this already slow-moving process. To not do that would be to jeopardise the national election 

in 2024 - which is detrimental to a functional and stable democracy. It is unfortunate that instead of 

fine tuning and passing the already constitutionally compliant People’s Bill, the standing committee 

chose to waste time drafting a constitutionally defective bill based on a minimalist opinion presented 

by the Ministerial Advisory Committee. 

 

Regarding public participation, we note that provincial public hearings will commence soon. We urge 

that the People’s Bill be part of the public hearings as it would be unfair for the public to make 

submissions of the Executive Bill and not the People’s Bill. The public has not had an opportunity to 



 

 

 
 

engage properly with the People’s Bill which is a perfectly viable alternative to the Executive Bill, and 

it also directly resolves the constitutional issues contained in the Executive Bill. We suggest that it 

makes procedural sense to have a public participation process on both Bills at the same time and 

emerge from this process with one constitutionally compliant Bill that reflects the will of the people. 

 

Our parting words to Parliament are simple, pass the People’s Bill. 

 
One South Africa requests the opportunity to make oral submissions to expand on and debate these 

issues. 

 
 

Mudzuli Rakhivhane 
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