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Introduction to the comment on the Draft Auditing Profession Bill
submitted by the Public Accountants’ and Auditors’ Board
to the Department of Finance on 30 September 2005

We have reviewed the Auditing Profession Bill 2005 (APB) as published in
Government Gazette No 27981 dated 30 August 2005, and wish to thank the
committee for the opportunity to provide comment and input.

We understand that the final drafters of this Bill worked from a pre-existing draft
of this Bill, and that their main frame of reference was the various comment
received arising from the initial exposure of the Draft Bill, as well as the Minister s
recommendations, arising out of the Ministerial Review Panel.  We understand
that their remit was not to re-draft the Bill.  However it appears that some issues
of importance to the profession in both the local and global arena, have not been
considered and therefore might not be debated by the committee.  The most
obvious example is that of multi disciplinary practices ( MDPs ).

It would have been preferable for the PAAB to have been more involved in, or
consulted with, in the preparation of the initial draft, as many of the substantive
issues which we raise here could have been clarified at an earlier stage.  That
being so, we are obliged to raise these issues now.

The PAAB fully supports the clear shift in the impact of the Bill in line with
international trends, in moving the profession from a mainly self regulated
environment to a more independently regulated one.  However, it appears that
the initial Bill was drafted with a limited understanding of the functioning of both
the profession and the regulator, and, as such, we would like to voice concerns
largely from an administrative and practical perspective.  We believe that a failure
to address these concerns will significantly increase the administrative burden of
the RB, hinder its ability to deal with matters efficiently and speedily, open it to
significantly increased legal challenges, and substantially increase the cost of its
operations.

The practical implementation of the regulatory function often has a negative
connotation and is susceptible and vulnerable to challenge.  From our many
years of involvement in this regulatory function, we believe it to be essential that
the legislation is clear, unambiguous and practical to avoid the regulator having
to deploy its limited human and financial resources fighting clever legal
challenges.
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The current PAA Act has been fine tuned  over a period of fifty years and is as
challenge resistant  as possible.  It must also be remembered that the legislation
will most certainly be the subject of legal challenge as soon it is sought to enforce
some of the less popular sections.  We respect any party s constitutional right to
challenge any unfair implementation or application of the legislation, but also
wish to obviate any possible frivolous legal challenges, bearing in mind that these
are on occasion initiated simply to buy-time .

It is for this reason (and from years of experience, including that of meeting legal
challenges) that we make very precise and detailed comment on the content of
the Bill, including the nuts and bolts  of the drafting style.  If some of our
comments appear to be nit-picking or carping, we ask the readers of this
memorandum to be generous in their understanding of our position, and we
implore both them and the decision makers to take cognizance of our concerns
and to take into account the practical issues which we address in this document.

Against these observations, and this background, we respectfully submit our
concerns and comment.

If any of our comments and observations or the reasons for them is unclear in
any way, we would urge the drafters of the final document to engage with us
directly, so that these can be discussed and explained in an atmosphere of co-
operation, to achieve the most efficient and effective results in the public interest.



4

PREFACE
All references to PAAB  is to the Public Accountants  and Auditors  Board;
references to RB  are to the Regulatory Board proposed in the Bill.  This
document represents the PAAB's formal comment on the Auditing Profession Bill
the Bill ) and comprises two parts:

PART 1:  FUNDAMENTAL ISSUES AND COMMENT WHICH AFFECT THE
WHOLE BILL
A:  Introductory comments and premises on which these are based
In most matters, addressed by the Bill the PAAB is in substantial agreement, in
principle.  It must be stressed however that the PAAB does still have serious
concerns about certain matters.

B:  History of the Bill
We believe it is helpful to the members of the committee, who do not of their
own knowledge have this, to have some understanding of how the Bill came
into existence in order to understand the context of certain of our
submissions.
C:  Global implications
The significance of developing and maintaining co-operative relationships
with appropriate international regulators of audit services is dealt with in this
section.
D:  Matters pertaining to education and training
The Bill is drafted on the principle of accreditation of professional bodies with the
RB having no direct responsibility for the education and training of candidates to
the profession.  The PAAB has fully supported this principle in previous comment
on the legislative proposals.  This principle moves away from the current law that
requires the PAAB to have the direct responsibility for training and education of
candidates to the profession.  However, the PAAB believes strongly that the RB
should have the right, if not the obligation to test competency of applicants for
registration or re-registration with the RB, which is also consistent with the
recommendation of the Ministerial Panel.  Our concerns are addressed in the line
by line commentary and we have also included a suggested redraft of this
section.
E:  Matters pertaining to discipline
Because of its importance, our concerns about the manner in which this section
is drafted are addressed here as well as in the line-by-line commentary.  We
have also included a suggested redraft of this section.
F:  Matters pertaining to ‘reportable irregularities’

We hold strong views about the practical implementation of the new §45, and
these are addressed here as well as in the line by line commentary.  Our
concerns, briefly, relate to the provisions that auditors are no longer afforded
the opportunity to discuss potential reportable irregularities with clients before
reporting to the RB;  that the auditor has to make an assessment as to
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whether the irregularity is material, not only in relation to the client s financial
statements, but also in relation to the financial affairs of third parties; and
proposes that auditors are criminally liable if they do not report a reportable
irregularity.  We have also included a suggested redraft of the section.

G:  Matters pertaining to registration
Our suggestions on the manner in which this section can be enhanced,
particularly regarding the manner in which registration of firms may best be
regulated, is addressed in this section.  In addition to the line by line
commentary we have included a suggested redraft of this section.

H:  Matters pertaining to the erosion of the attest function.
We believe that time is opportune to address and reverse the steady erosion
of the attest function which has taken place over the last decade or so.  This
section contains our suggestion in this regard.

PART 2:  DETAILED COMMENT AFFECTING SPECIFIC SECTIONS OF
THE BILL
Although not exhaustive, specific comment on the detail of sections of the Bill
is presented in this section.  We have to the best of our ability, in the time
available, checked all cross references to ensure accuracy, harmonisation of
words such as 'prescribed' and 'determined' to ensure consistency, and
definitions to content, to ensure that the definition is always appropriate.
Time has not permitted us to consider carefully the use of words such as
person  and individual  and the subtle differences between the two, in their
various contexts.

For ease of reading we have reprinted the Bill and inserted our comment at
the most appropriate place.  Obviously certain comment is overarching and
in those instances the specific comment should be read in the light of the
broader comments which appear in part one.

Ø Words in red indicate our comments and edits.

Ø Crossing through indicates our suggested deletions
Ø We have underlined all section references for convenience of cross-checking.

Ø All defined words are in blue except for references to firms which are in violet.

Where we have made changes in the text of the Bill, we have where we
thought it helpful, added our brief comments as to the reasons therefore
directly under the changed section.
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PART 1:  FUNDAMENTAL ISSUES AND OVER ARCHING COMMENT
WHICH AFFECTS THE WHOLE BILL
A:  Introductory comments
The PAAB welcomes the release of the Auditing Profession Bill, 2005 for public
comment.  Our reaction is for the most part positive with respect to the principles
underpinning the Bill.  However, the PAAB does have some concerns that we
believe need to be addressed before the Bill is signed into law.  The main areas
of concern  among others of lesser importance  are as follows:

1. Contradictory provisions of the Bill relating to the respective responsibilities
of accredited professional bodies and the new regulatory body for the
education and training of entrants into the practising profession.

2. Provisions of the Bill dealing with the proposed operational procedures and
processes relating to the investigation and disciplinary functions of the new
regulatory body.

3. The technical drafting of the Bill which we believe contains some areas of
ambiguity and lack of precise meaning that, unless addressed, will result in
serious problems of interpretation in the future.

4. The reportable irregularities provisions of the Bill are in our opinion
cumbersome and confusing and are likely to result in auditors not clearly
understanding their reporting responsibilities.  This is of particular concern
when one considers the substantial implications flowing from non-compliance.

These and other concerns as well as our detailed comments on the Bill are fully
articulated hereunder.

It is important to note that the comments contained in this response do not
address the summary proposed amendments to the Companies Act, 1973 which
we understand are intended to be submitted to Parliament concurrently with this
Bill.  It will be important to ensure that there is no overlap or contradiction for
example, in respect of auditor independence issues.

We have submitted suggested redrafts of various sections, to the best of our
ability and within the time constraints.  It would be helpful if we were able to
discuss these with the final drafters to ensure that our intentions are clearly
expressed and are properly articulated in the appropriate language, as we are
not legislative drafters.
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B:  History and context
We are frequently asked by people unfamiliar with the process which has been
followed to date, why it is necessary to redraft the Public Accountants  and
Auditors  Act ( PAA Act ) at all, given that the currently proposed changes are not
dramatic in concept, and why the process has taken so many years.

In order to understand this in context we set out briefly in this section the history
of this particular piece of statutory reform.

1990
As early as 1990, the PAAB initiated the project styled the Future of Accounting
Education in South Africa (FAESA), to investigate the range of accounting
expertise needed by the country and the education and training to deliver it.  The
intention at that stage was to bring all accounting professionals under one Act,
and to allow for upward mobility through a range of tiers, which commenced with
the bookkeeper tier and culminated in the auditor tier, specifically to
accommodate people from disadvantaged, or less privileged backgrounds.

The late Professor Peter de V Booysen was appointed to chair the project and
provide the leadership for the investigation.  It was felt that the investigation was
necessary due to the burgeoning body of knowledge in the accounting field, rapid
developments in information technology, the narrowness of the existing
educational requirements, similar studies in other countries and changes in the
socio-political environment.  Prof Booysen s brief for the project was as follows:
• To analyse the need for accounting information and accounting services in

the South African economy within its Southern African context;
• To identify and define the type of accounting expertise necessary to meet

the accounting information and service needs; and
• To make recommendations regarding the structure, content and scope of

education and training to provide the required range of accounting
expertise and to enable accountants to fulfil their role in the private and
public South African financial and business communities.

The implementation of the project was undertaken by a small central working
group (CWG) supported by a large consultative body providing the mechanism
for input from various concerned bodies, other interest groups and individuals.

The CWG was appointed by the PAAB to drive the project and execute the brief.
It was constituted so that the spheres of interest most directly involved were
represented and the individuals were selected for the relevance of their
particular interests and expertise.

The necessity for keeping the CWG small in size made it imperative to constitute
a large consultative body to provide the mechanism for input from the large
number of relevant institutes and other interest groups.  This body, known as the
Consultative Council (CC), was constituted of approximately 25 bodies which
represented business, education and accountancy structures.
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The work of the project was undertaken by the CWG in three phases - first,
gathering information, second, debating issues and formulating
recommendations and third, writing the report.  The CC was consulted in each of
these phases.

Before considering the needs of the future, it was necessary to have a clear
understanding of the structures and functions, past and present, relating to the
accountancy profession.  This was done by consulting the literature, by
conducting information surveys, and by interview and enquiry.

The reviews of literature, both local and international, were for the most part
conducted by Professor Jeff Rowlands, who acted as the research officer of
CWG.

The information surveys were conducted on a consultancy basis by the Human
Sciences Research Council.  This turned out to be a massive undertaking and
involved far more time and effort than was originally anticipated, leading to the
development of three elaborate questionnaires in order to gather information of
fact and opinion from three major sectors within the sphere of accounting  the
business community in the South African economy including accounting
practices, the accounting certifying and related bodies, and the tertiary
educational institutions with accounting programmes.  The questionnaires were
exposed to CC members before being distributed and all CC members were
invited to respond to whichever questionnaire they considered appropriate to
their interests.  Other constituencies were consulted by means of interview and
enquiries by members of the CWG.

1994
The FAESA report was published in March 1994, and contained far-reaching
proposals for the restructuring of the profession.  Some of the more important
recommendations were the following:

• The accountancy profession must be restructured in a manner
which provides for:
o access to the profession for all those with the ability and the desire

to enter the profession;
o mobility between levels of qualification and programmes of

education;
o the maintenance of high standards at all levels of qualification in

the profession;
o the retention of the strengths associated with the diversity which

characterises the profession in South Africa; and
o the redressing of the racial inequalities which are a consequence of

the past and present circumstances of South Africa.
• The accountancy profession should be comprised of four tiers.
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• Competencies must be identified for each level of the profession and,
where appropriate, services provided at each level must be subject to
statutory limitations.

• The tiered profession should be subject to a process of regulation.

Immediately thereafter a four person Action Committee was appointed to
undertake a further consultative process with all interest groups, institutions and
institutes.  These discussions with some 15 accounting institutes and other key
parties proved to be frank and open, with many crucial issues being aired.  In
the light of the comments received during this consultative process, the Action
Committee prepared a final discussion document which was sent to all relevant
role players.

At a discussion forum held in November 1994, the recommendations relating to
changes to the structure of the accounting profession were accepted by all the
stakeholders.

1995
As the first step towards restructuring the profession, an Interim Representative
Council of Accountants (lRC) was formed comprising representatives of all
South African accounting bodies as well as other stakeholders in the private and
public sector, under the chairmanship of Mr Kobus Scheepers.  Its brief was to
consider the recommendations contained in the FAESA Report and to draft
legislation to give effect thereto.

1997
After a rigorous consultation process, the IRC drafted a new Bill, the
Accountancy Profession Bill ( APB ) in 1997.

This was the first attempt at new legislation

The draft Bill envisaged a structure which would include two main bodies - a
Representative Council of Accountants ( RCA ) and a Regulatory Board for
Auditors ( RBA ).  The RCA would regulate the access to and mobility within the
broad accountancy profession while the RBA would take over the functions of
the PAAB and continue to regulate the auditing profession.  New bodies to be
known as the Independent Standards-setting Board for Ethics ( lSBE ) and the
Independent Standards-setting Board for Auditing ( lSBA ) were to be
established with broadly-representative memberships to ensure that the ethics
and auditing standards of the auditing profession were in line with society's
needs.  The future role of the RBA as a purely regulatory body which recognised
and accredited the educational and training programmes of professional
institutes was confirmed in the draft bill.  It would have continued to carry out its
investigative and disciplinary functions as well as practice review.

1998
Thereafter a National Accountancy Consultative Forum ( NACF ) was
established under the direction of the then Deputy Minister of Finance, Ms Gill
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Marcus, who was overseeing the process, to facilitate the consultative process
relative to the APB.  She appointed Judge M Corbett, the retired Chief Justice
and Adv Selby Baqa the then Public Protector, as co-chairs of the Forum.

All interested parties were invited through the media to attend a public workshop
convened by the Forum, the main purpose of which was to consider the APB.
Five theme committees were established, under chairpersons Jeff van Rooyen
(subsequently the CEO of the FSB), Barbara Hogan (MP), Rick Cottrell (the then
CEO of the FSB), Ismail Mamoojee (Department of Finance) and Kobus
Scheepers (chairperson of the IRC), also appointed by Ms Marcus, to debate the
following matters:
• Regulation (including the establishment of a tiered profession);
• Discipline;
• Ethics;
• Education and training; and
• Equity development.

On the day of the national forum workshop, the Deputy Minister explained the
government's involvement, issues, short-term and long-term goals; each
appointed chairperson gave a short synopsis of the important issues which his
theme committee needed to discuss; and attendees then divided into the
separate theme committees according to their specific preferences.

The NACF decided that changes were needed to the APB.  Its co-ordinating
committee, consisting of Rick Cottrell, Kobus Scheepers and Jeff van Rooyen,
prepared a new Draft Accountancy Profession Bill ( DAPB ) which was widely
exposed for comment and went into many versions.  Prof Dawid van Wyk of the
UNISA Constitutional Law Department was retained to attend to the drafting
process.

2000
The draft which emanated from the NACF encompassed a significant shift from
the draft produced by the IRC, although it still sought to cover both auditors and
accountants.

This draft was in its turn widely exposed for comment, and was ultimately
submitted to the then Deputy Minister Mr Mandisi Mpahlwa at a meeting on
12 October 2000.  It was the end result of a wide ranging and long process of
debate and consultation, and represented the professions  thinking.

This was the second attempt at new legislation.

From this point on the PAAB was no longer involved in the process.

2002
As little was heard from Treasury, the PAAB was prompted in 2002 to prepare
interim amendments to the existing Act, to achieve the proposed improvements
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to the education process, and to incorporate the suggested improvements to the
disciplinary process, first mooted by the PAAB in its submissions to the Nel
Commission in 1998, and endorsed by the Myburgh Commission in 2000.

Substantial work was done in this regard, but the proposed amendment was not
proceeded with as the PAAB was assured that the long awaited DAPB would be
released shortly.

In January 2002 the full media fury surrounding the Enron debacle and its
international ramifications (from which South Africa was not immune), was
unleashed.

The next development in the process was the appointment by the Minister of
Finance on 5 December 2002 of a Ministerial Review Panel under the
chairmanship of Professor Len Konar.  The general objective of the MRP was to
promote the continued integrity of the financial markets through the effective
regulation of auditors and accountants (our emphasis).  The MRP was to make
recommendations to the Minister by the end of July 2003 on its nine terms of
reference.  It also furnished comment on education.

2003
The report of the MRP was published on 17 October 2003 and the closing date
for comment was 28 November 2003.  The PAAB submitted substantial
comment.  The MRP drew attention to the considerable task that remained to
ensure that the recommendations contained in their report were implemented
through a redrafting of the Draft Accountancy Profession Bill and changes to
other legislation, including the Companies Act.

Possibly as a result of Enron, the focus shifted back sharply to the auditing
profession exclusively.  This is precisely the focus of the existing PAA Act.

The MRP report lead to a further  and vastly different - draft being produced
which departed entirely from the concepts embraced in the IRC and NACF drafts.
It is apparently this document, with which the current drafters are briefed.

This is the third attempt at new legislation.

2004
A draft Bill was published for comment on 8 November 2004 with a closing date
of 11 February 2005.

The PAAB furnished detailed and comprehensive comment.

2005
The Auditing Profession Bill B31-2005 was published in Government Gazette
27981 dated 31 August 2005 and introduced into the National Assembly without
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notice to the PAAB of the contents thereof, on 6 September 2005, with a closing
date for comment of .30 September 2005.
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C:  Global implications
A number of the parties who commented on the Draft Bill raised the issue of the
desirability of the Act making provisions for reciprocal recognition of regulators.
Nevertheless, it does not appear that consideration was given either to this issue
or to the extent to which South African RAs are currently auditing companies with
foreign listings.  This requires that they register with bodies such as the Public
Company Accounting Oversight Board (PCAOB) in the USA, and they are
consequently subject to the jurisdiction of foreign regulators.

At present, seven South African firms are registered with the PCAOB.  This
enables these firms to issue audit opinions on US public companies and to
participate substantially in relation to the audits of these companies.

The PCAOB is actively engaged in discussing the development of co-operative
arrangements with a range of foreign regulators, in relation to oversight.  In their
2004 annual report the following extract appears under the portion of the report
which deals with international oversight:-

This continuing dialogue has demonstrated that the Board and its
non-US counterparts share many of the same objectives.  These include
protecting investors from inaccurate financial reporting, improving audit
quality, ensuring effective and efficient oversight of accounting firms,
and helping to restore the public trust in the auditing profession.
Underlying this convergence of views is the global nature of the capital
markets.  In these markets, the effects of a corporate reporting failure in
one country tend to ripple through the financial markets of another,
potentially causing substantial economic damage.  The Board believes
that the best way to fulfil its mission  that is, protection of investors in
the U.S. market  is to participate in global efforts to protect investors in
all markets.

To that end, the board believes that is in the interests of the investing
public and the Board s non-U.S. counterparts to develop effective
cooperative arrangements among regulators.

The objectives of the PCAOB referred to in this extract are objectives which
would appear to be consistent with the objectives of the proposed legislation.

A similar reference to the desirability of co-operation between international
regulators is contained in the European Commission s proposed 8th Company
Law Directive.

The principal interest both of the RB and the foreign regulators in a co-operative
relationship would, if the PCAOB rules on the issue are anything to go by, be in
the area of inspection.

In order to facilitate this we have made suggested additions at §2(f), §4(i), 8(1)
and §47(5)(e).
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D:  Education and training
1. Principles
The PAAB welcomes the overarching principles, relating to education and
training, which are embodied in the Bill.  These principles are:-

- That the RB has the responsibility and obligation to prescribe competency
standards and requirements for registration of auditors.  This responsibility is
extended specifically to prescription of training and continuing professional
development requirements and, by inference, to education requirements,
which together directly develop and maintain competence.

This principle is entirely consistent with the duty of the RB to protect the
public interest by regulating audit services .

- Through the provisions of the Bill relating to accreditation of professional
bodies and registration of individuals it is clear that the RB has the right to
rely on the education, training, assessment and continuing professional
development programmes of accredited professional bodies to develop and
maintain professional competence.  It is equally clear that the Bill makes
provision for close monitoring of those programmes by the RB in order to
ensure that they achieve the competency standards required by the RB.

The PAAB fully endorses this principle but would suggest that the principle be
extended to make it quite clear that the development of competence through
accreditation of professional bodies is the preferred approach.

- The Bill makes specific provision for assessment (final qualifying
examination) and training to be carried out directly by the RB.  The Bill also
allows for education programmes to be conducted by educational institutions.

The PAAB believes that this principle is vital in that it enables the RB to
provide programmes of professional development where the programmes of
professional bodies are considered to be inappropriate.

Without this enablement access to the auditing profession would cease in the
event of professional bodies being denied accreditation.  Provision must be
made in the Bill for this possibility despite the fact that it is unlikely to
eventuate.

The overarching principles identified above should be extended, in the following
manner, in order to ensure that their intended benefits may be maximized:-

1.1 Recognition of Education Programmes of Accredited Professional Bodies
The Bill enables the RB to recognise the education programmes of any
accredited professional body for purposes of meeting the education
requirement for auditors.  This is not clear from §7, but §37(2)(a) read with
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§7(1) suggests this to be the intention.  The PAAB believes that this is an
appropriate and welcome aspect of the Bill.

Provision must be made however for full or partial recognition of the
education programmes of accredited professional bodies.  This has not been
done in the Bill although §7(1)(b) suggests that this is the intention
[recognition or withdrawal of recognition to conduct final qualifying
examination].

The right to partially recognize the education programmes of an accredited
professional body is vitally important as it enables accreditation of
professional bodies whose education programmes fall short of the education
requirements of the RB and who meet the remaining accreditation criteria.
Accreditation accompanied by partial recognition of the education
programmes of professional bodies would widen access to the auditing
profession.  In cases of partial recognition of education programmes the RB
needs to be empowered to make arrangements for the unrecognized balance
of the education programme to be provided by other means.  We believe that
this is the intention of the Bill [§7(1)(a) enables the RB to recognize or
withdraw the recognition of qualifications of educational institutions;  §7(1)(b)
enables the RB to conduct a final qualifying examination in circumstances
where the final qualifying examination of an accredited professional body is
not recognised].

It should also be noted that if the Bill is not amended to achieve accreditation
through partial recognition, then there may be an inconsistency between
§s37(2)(a) and (c) in that subsection (a) required that the accredited
professional body certify compliance with competency requirement  while
subsection (c) refers to a qualifying examination  which must perforce be a
test of competence .  If a candidate has been certified to be competent it
would be irrational for the RB to require a further test of competence.

Recommendation
We have recommended certain specific amendments to §s7 and 33 which we
believe will give better effect to the intentions of the Bill.  They have been
included in the line by line commentary, but this is what they are:

(i) That §7 be amended to include a sub section which refers directly to
recognition of the education and other programmes of an accredited
professional body in whole or in part.

Suggested wording for proposed new §7(1)(a):
Recognise or withdraw the recognition, in whole or in part, of the
education, training, assessment and continuing professional development
programmes of any accredited professional body.

 (ii) That §33(a) be amended accordingly.
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Suggested wording for proposed new §33(a):
It complies in whole or in part with the prescribed requirements for the
professional development and achievement of professional competence
through its recognized education, training and assessment programmes.

1.2 Registration of Individuals as Registered Auditors
We agree that individuals should only be registered if they comply with the
education, training and competency requirements for a registered auditor
[§37(2)(a)].  If however the principle of the recognition of the education and
assessment programmes of accredited professional bodies in whole or in part
is accepted then accredited professional bodies whose programmes are
recognised in part will not be in a position to provide the certification
envisaged in §37(2)(a).  This certification will also not be able to be provided
by an accredited professional body whose final qualifying examination is not
recognised by the RB or in cases where the training contract is not
administered by the professional body.

In cases of partial recognition of the programmes of an accredited
professional body the RB would rely on certification by the professional body
as well as its own records [examination, training, additional education
programmes].

Since it is the RB that will be held accountable for the actions of those
persons whom it registers as auditors, it is more appropriate to place the
responsibility on the regulator to determine whether or not a person meets the
education, training and assessment requirements for registration purposes.
Thus, instead of requiring an accredited professional body to certify an
individual for registration purposes, the RB should be required to satisfy itself
that the person meets its admission requirements.

Recommendation
We have recommended certain specific amendments to §37 which we
believe will give better effect to the intentions of the Bill.  They have been
included in the line by line commentary, but this is what they are:

That §37(2)(a) be amended to require that the RB satisfy itself that
requirements for registration relating to competence are met but that the way
in which this is done is not prescribed.  This would enable the RB to use
appropriate mechanisms, including certification by an accredited professional
body, to carry out this task.

Suggested wording for §37(2)(a) [to replace existing §37(2)(a)(b)(c)]
Has complied with the prescribed education, training and assessment
requirements for a registered auditor.

1.3 Recognition of Education Programmes of Educational Institutions
The Bill enables the direct recognition of educational programmes of
educational institutions [§7(1)(a)].  This is of vital importance because in the
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absence of recognised programmes [whole or in part] of accredited
professional bodies the RB must provide alternative education programmes
for aspirant auditors.

This section also enables the recognition of continued education, training and
professional development programmes  of educational institutions.  Although
it is the responsibility of accredited professional bodies to ensure that it has
appropriate mechanisms for ensuring that its members participate in
continuing professional development as recognised or prescribed by the
Regulatory Board  [§33(b)] we agree that the RB should have the power to
recognise such programmes of educational institutions directly.  This will
ensure that, in the absence of appropriate programmes of professional
bodies, the RB will be able to prescribe other programmes.

Recommendation
We have recommended certain specific amendments to §7 which we believe
will give better effect to the intentions of the Bill.  They have been included in
the line by line commentary, but this is what they are:

That the existing §7(1)(a) be amended to achieve the elimination of
recognition of educational institutions and their qualifications, and the
recognition instead of the programmes, in whole or in part, of educational
institutions.

Suggested wording for proposed new §7(1)(b)  to replace existing §7(1)(a).
Either conditionally or unconditionally, recognise or withdraw the recognition
of the education, assessment and continuing professional development
programmes of educational institutions.

1.4 Prescription of competency requirements
The Bill requires that the RB prescribe competency requirements  [§7(1)(f)];
however, in order to avoid ambiguity particularly with regard to registration
requirements, the RB should have the explicit power to prescribe the
education, training and assessment requirements which together constitute
competence.

2. Full accreditation with no alternative method for the development of
competence

It may be argued that the enabling aspects of the Bill referred to above are not
found in equivalent legislation of some other countries.  This may be true in some
cases however, it must be pointed out that:-

- Our legislation must address the unique circumstances of our country in
which an economy is being developed within a changed political dispensation
and a fast changing social environment.  It is necessary to have legislation
which will enable a response to changed circumstances.

- Many other countries have the enviable circumstance of having more than
one (in some cases several) professional body which are fully accredited.
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This is not the case in South Africa at present.  This together with developed
and mature financial markets constitute important differences to
circumstances in our country.

- It would be in the interests of the auditing profession to accredit more than
one professional body.  The right to accredit a professional body but not
necessary recognize all of its programmes for the development of
competence, would widen opportunities for the accreditation of professional
bodies.  The close relationship between the Regulatory Board and the
professional body, resulting from accreditation, would enhance the prospect
of further recognition of that bodies programmes.

3 Terminology and definition
3.1 Use of the word Qualification

The use of the word qualification  should be avoided as this may have
implications for the NQF which confers qualifications, while the role of the
regulator is to issue a practice license (designation = RA or Registered
Auditor) to individuals who have met certain minimum standards of
professional competence and fulfil a host of other requirements, such as
Continuing Professional Development (CPD) (see §37), in order to enter the
profession.

Affected sections
- §2(d): The words Qualification and  should be deleted.
- §4(c): The word Qualification  should be deleted.
- §6(1)(a): The use of the term Qualification  is appropriate here.
- §7(1)(a): Suggestion made for amendment to this section at 1.1 above.
- §7(1)(c): The use of the term Qualification  is appropriate here.

3.2 Use of must  as opposed to may
The use of the term must  in §7 is inappropriate as it requires the RB to carry
out functions which might be patently unnecessary and burdensome.
§7(1)(a) requires that the RB must recognise or withdraw the recognition of
educational institution .  Clearly this function should only be carried out
where necessary.  This is also the case with §7(1)(i) and (j).

The use of the term must  in relation to §7(1)(e) and (g) might preclude the
RB from recognising the training programmes of accredited professional
bodies.  It is desirable to provide the RB with discretion in this regard by using
the term may .

Recommendation
Our recommendations are most easily seen in our suggested redraft of §7,
but in essence they are:

That the term may  is used in relation to the existing §s7(1)(a), (e), (g), (i), (j)
and with the proposed new §7(1)(a).
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That the term must  is used for the remaining existing sub sections of §7(1).

3.3 Additional Requirements for Registration Purposes
§6(1)(a) enables the RB to prescribe additional requirements for registration
purposes in addition to those listed in the Bill.  This enabling clause is
extremely valuable, given the constantly changing arena in which the
regulator is to operate.  However, when one examines the section dealing
with the requirements to be met for registration purposes (§37), no provision
has been made for such additional requirements.

In order to link this enabling clause [§6(1)(a)] with the section that deals with
the actual registration requirements,§37 requires an additional clause which
flows from the enabling clause above.

Recommendation
Section 37(2)(g) should be inserted and should read, meets any additional

registration requirement as prescribed by the regulator from time to time in
accordance with section 6 .

3.4 Use of the word continuing  in the context of continuing professional
development
We support the terminology used in §33(b) but suggest that wording in
§7(1)(a) and (g) be amended to continuing  rather than continued .

3.5 Section 7:  Monitoring of Recognised Programmes
It might be useful to identify the requirement to monitor the recognised
programmes of accredited professional bodies and educational institutions.
This function may be implied [ recognise or withdraw ] but we
recommend that it be specifically identified.

Recommendation
§7(1)(i) Monitor the recognised education, training, assessment and
continuing professional development programmes of accredited professional
bodies and educational institutions in order to renew or withdraw recognition.

3.6 Definitions:  Accreditation;  Recognition
These terms are used in a number of sections of the Bill and require clear
definition to obviate misunderstanding.

Suggested Definitions
Accreditation:
Accreditation is the status accorded to a professional body which has all or
some of its programmes of education, training and assessment recognised
for purposes of meeting the competence requirements prescribed by
Regulatory Board and which meets the other criteria for accreditation set out
in section 33, and accredit  has a corresponding meaning .
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Recognition:
Recognition is the status accorded to the education, training, assessment
and continuing education programmes of accredited professional bodies and
educational institutions for purposes of meeting the competency requirements
prescribed by the Regulatory Body, and recognise  has a corresponding
meaning.
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E:  Discipline
Whilst we unconditionally support what we believe to be the intentions of the
drafters, as evidenced from our line by line comments, we have some
reservations about whether the Bill as drafted achieves these.  Our reservations
are the following:

1.  The accountability of firms per se.
We assume that the definition of registered auditor  read with §40, is so drafted,
in order to facilitate the corporate accountability of firms, including the disciplinary
prosecution thereof - as distinct from individuals, as at present.

We believe if §6(d) is amended to provide for a register of firms, and harmonised
with an expanded definition of registered auditor , this will easily allow for this,
and for the disciplinary prosecution of (registered) individuals as well as of
(registered) firms.

Extremely careful attention needs to be paid to the drafting of this section as it
will be challenged, but we are of the firm opinion that our suggested redraft of
§s40 and the definition will go a long way to achieving this.

2.  The lack of any specific provision for a complaint to be discharged
As drafted, the Bill does not provide specific provision for complaints to be
discharged.

We cannot imagine that it is the intention of the drafters that every prima facie
allegation of improper conduct must form the subject of a hearing.

It is therefore important that the concept of a prima facie case being made out
sufficient for an RA to be charged (the first stage), and the concept of the RA
providing an acceptable explanation (for a variety of reasons), sufficient for the
matter to be discharged (the second stage), are not confused.

For example, there might well be prima facie evidence of failure to respond to
correspondence, but the RA concerned might equally well provide a perfectly
acceptable explanation as to this conduct, which is sufficient to discharge the
matter.

It has always been the understanding of the PAAB that the decision as to
whether there is a prima facie case to answer, and almost invariably there is,
must be taken when the initial complaint is received, and in order to facilitate the
prompt investigation of matters, this decision is taken by the directorate.  The
only instances where we would be of the opinion that there is no prima facie case
to answer, is where the conduct clearly falls outside of the respondent RA s
professional obligations (such as cruelty to animals) or where the respondent is
not registered with the PAAB.
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The complaint is then raised with the RA by way of formal correspondence 
which we have always considered to be charging  the RA (pro forma charge
letter attached)

As indicated elsewhere, after an exchange of correspondence (and frequently
meetings  some without prejudice and some not) with the RA, the Investigation
Committee often forms the view that information has been brought to its attention
sufficient to discharge the matter.  That is not to say the RA was not charged;  he
or she was charged and then subsequently discharged.

We might add at this juncture, that this procedure is reassuring to complainants
who like to know that the RA has been charged  not merely investigated.

The Bill as drafted appears to envisage the process of exchange of
correspondence and the rendering of explanations as part of the investigation
into whether a person should be charged  an entirely different concept, although
not a radically different procedure.

It is because the two concepts are so easily confused, that the use of the term
prima facie in the context in which it is used in the Bill (and which use we submit
is incorrect or at least confusing) should perhaps be avoided.

Currently, the Investigation Committee has the power, in terms of the Disciplinary
Rules, to dismiss a complaint where it is of the opinion that the complaint does
not disclose a prima facie case of improper conduct (seldom exercised), as well
as to discharge a complaint on the grounds that the RA concerned has given a
reasonable explanation for the conduct, or that the conduct is not in fact improper
conduct, or that there is no reasonable prospect of proving that the case.

In the two year period from August 2003 to August 2005 104 matters of alleged
improper conduct were discharged by the Investigation Committee on the above
grounds.

However, in terms of §48(3)(b), the Investigating Committee must determine
whether in its opinion the RA concerned should be charged.  We believe that this
section should be read together with §48(7) which provides that the Investigating
Committee must submit a report making its recommendations (as to whether or
not the RA should be charged) to the RB.  This implies that the Investigating
Committee may in fact recommend to the RB that the RA concerned should not
be charged and that the matter should not be proceeded with.  (Similar in effect
to the current procedure where an RA is discharged).

This implies that the final decision whether or not to charge an RA vests in the
RB, and indeed §49 is headed Charge of improper conduct .  Unfortunately the
intention of the drafters is further confused by the use of the word charge  in the
heading of  §48 Investigation of charge of improper conduct .  §48(1)(b) reads

..is of the opinion that a complaint, charge or allegation of improper
conduct   As it is not possible to investigate a charge, unless someone is
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charged, the entire underlying thinking of the drafters is unclear and confusing.
As the disciplinary procedures of the PAAB are the procedures most often
challenged, there is no room for uncertainty of meaning in the legislation.

Furthermore, we are unclear if it is intended that the RB itself should take the
decision to accept or reject the Investigating Committee s recommendation, or
whether it is intended that this duty be delegated or assigned in terms of §19(1).
We have concerns about both alternatives.

If the RB is to apply its mind to each and every matter that will almost entail a re-
investigation.  (note  the Bill provides not for the RB to note and approve a
decision taken by the Investigating Committee, but for the Investigating
Committee to make a recommendation to the RB which, by implication, must
apply its own collective mind to the matter).  At least, a representative of the
Investigating Committee will need to be available to motivate its
recommendations and to answer questions as to how these were reached.  This
will add an additional burden on that person and also add substantially to the
work of the RB itself if one remembers that we are concerned with a substantial
number of cases.  It also invites the RB to second guess  the decisions of the
Investigating Committee, and conceivably refer matters back for reconsideration.

All of this will add immeasurably to the time which it takes to finalise a matter as,
in terms of section 15(1), the Bill stipulates that the RB must only sit at least twice
a year.  Under the current dispensation, the Investigation Committee meets
approximately every six weeks, for a full day, and the average time it takes to
finalise a matter is eight and a half months;  this includes cases which are
referred to the Disciplinary Committee for hearing and cases delayed for reasons
way beyond the control of the PAAB.

We cannot envisage that the RB would assign such a duty to an employee of the
RB, and we cannot envisage any other committee to which this duty could be
delegated.

3.   The lack of any provision for a complaint to be settled by consent order
The provisions through which we believe a complaint may be disposed of, as
discussed above, do not extend to finalising matters by way of consent order.

As early as Nov 2000 The South African Law Commission s DP 94:  Sentence
Agreements , succinctly set out the argument in favour of this process 

A system which formalises plea agreements and which makes the
outcome of a case more predictable will make it easier for practitioners to
permit their clients who are guilty to plead guilty.

DP 94 suggested an amendment to the Criminal Procedure Act which would
allow for this process to be implemented.  The suggested amendment was
favourably received and was subsequently inserted into the CPA by §2 of Act 62
of 2001.
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The Report by the Honourable Michael J Beloff QC:  Review of Disciplinary
Arrangements of the Institute of Chartered Accountants In England and Wales
(ICAEW) (Nov 1998), put forward the following in support of consent orders being
incorporated into the disciplinary structure of the ICAEW:

Consent orders fulfil a very useful purpose within the ICAEW disciplinary
scheme. If a member admits wrongdoing the consent order procedure
permits penalties to be imposed without the time, expense and stress of a
full disciplinary hearing.  It is advantageous to the ICAEW because it
reduces the caseload of the disciplinary tribunal, which is likely to increase
the speed at which complaints are processed.  It is advantageous to the
member because, if the member accepts that s/he is guilty of the offence
charged the member can avoid the burdens of a full hearing referred to
above.  Consent orders are one of the mechanisms which filters off  95%
of complaints before a disciplinary tribunal stage.

Beloff continues:

Consent orders are a way of disposing of the disciplinary action,
assuming the defendant agrees, in all but the most serious cases where
sanctions such as expulsion are viewed as appropriate  and, in my
judgement, an appropriate one.

The PAAB endorses these sentiments entirely.

It is important to distinguish between concept of a consent order as outlined
above, and that of an admission of guilt as provided for in the Bill.

The Bill provides for an admission of guilt in §49(4) which states that

(a) if a registered auditor charged admits he or she is guilty of the charge, he or
she is considered to have been found guilty of improper conduct as charged
(b) the Regulatory Board may, subject to section 51(2), impose a penalty
contemplated in section 53(3)(a) or (b) on a registered auditor who has admitted
guilt in terms of paragraph (a).

This section is fraught with difficulties, namely that  
§ The provisions of the section apply only once the Investigating Committee

has recommended to the RB that an RA be charged, and after a charge
sheet has duly been served on the RA.

§ In reality, charge sheets are invariably framed in the alternative (main
charge, first alternative charge, second alternative charge and so on).  One
questions the application of this section if the RA pleads guilty to one of the
lesser alternative charges as opposed to the more serious main charge.

§ The RA is required to plead guilty in a vacuum  without any knowledge of the
penalty which the RB would be inclined to impose.
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§ If the RA pleads guilty, he or she still has the right to address the Disciplinary
Committee on mitigation of sentence, and to call witnesses to give evidence
in this regard;

§ Effectively, this means that a disciplinary committee will have to be
constituted in any event to hear evidence in mitigation;

§ In the light of the above, it seems more than likely that the RA would prefer to
plead not guilty and present his or her entire case before the Disciplinary
Committee, instead of pleading guilty without any knowledge of the
punishment which might be imposed.

All in all, it is unlikely that this process will be utilised and even if it is, it will not
save substantial time or expense at the Disciplinary Committee must still
convene, as indicated.  One must therefore question its purpose.

The consent order process referred to above, and which the PAAB currently
employs to good effect, is something different.  If the authorities do not wish for
the Investigating Committee to be empowered itself to conclude consent orders,
than at least these must be accommodated in the framework of this Bill.  This
could be achieved by expanding §48(3 to allow the Investigating Committee to
recommend to the RB that a particular consent order (the terms of which have
been negotiated by the Investigating Committee) be entered into.  If the RB did
not want to endorse the recommendation, provision could be made for the matter
to proceed without prejudice to the RA to a disciplinary hearing.  This procedure
would be cumbersome and less effective than the one the PAAB currently
employs, but it would be a vast improvement on the provisions as currently
drafted.

If effect is to be given to this suggestion, it will need to be clarified in the Bill at
what stage the RA is charged, as per our comments above.

To place our comments in context, during the two year period from August 2003
to August 2005, 90 matters were settled by the Investigation Committee way of
consent order as follows:
§ 78 fines (amounting to R1,257,500 of fines payable and R802,500 of fines

suspended)
§ 4 reprimands
§ 8 cautions

An added benefit is that the procedure is inexpensive for both the RB and the
RA, with no need for the expense of formal charge sheets being drawn up and
served, and usually without the RA having to employ legal counsel.

In the two year period from August 2003 to August 2005, the Disciplinary
Committee heard 20 matters, at a total cost of R2,013,679, and an average cost
per disciplinary hearing of R100,680.
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If consent orders are not accommodated in the Bill, the above mentioned 90
matters would have needed to proceed to disciplinary hearings.  At an average
cost of R100,680 each, this would have cost an additional R9,061.200.

The total cost of disciplinary hearings for this same two year period would then
have been approximately R11,000,000. No provision has been made in this
figure for inflation.

Obviously, if the Investigating Committee believes that the RA s conduct is so
serious that a punishment of a caution, a reprimand or a fine is not appropriate,
the matter would need to be heard by the Disciplinary Committee.

4.  The lack of any provision against self-incrimination
At present the PAA Act provides that a hearing may be postponed pending the
outcome of other litigation.  This is manifestly fair to the accused RA as it
recognises the right against self incrimination, in another forum, so as not to
cause prejudice to the RA, and to prevent complainants using a finding of a
committee (obtained at little or no cost and with a very different onus) to found an
action against the RA concerned.

However, the length of time which it takes for matters to be finalised in the Court
system is a major reason for the delay in high profile disciplinary cases being
finalised.

In an attempt to overcome this problem, as early as 2001 the PAAB suggested
certain amendments to the Public Accountants  and Auditors  Act.  This was done
as a result of the recommendation of Adv Myburgh SC who chaired the Myburgh
Commission to investigate the disciplinary processes of the Board, more of which
is discussed later in this document under the heading Development of the
Disciplinary Process to date .  One of these proposed amendments was a
provision which prohibits evidence given by an accused at a disciplinary hearing
from being used against him or her in a subsequent civil or criminal trial.  This
would have the effect of materially shortening the time it takes to prosecute
disciplinary complaints, by removing the major bar to accused RAs giving
evidence at the hearing, namely that of jeopardising current or anticipated civil
and criminal proceedings.

This suggestion was taken up in the 2005 draft Bill which provided that neither
evidence give for the purpose of any investigation or hearing nor any decision on
a hearing may be used by or against a person whose conduct is the subject of
the investigation or hearing in any civil or criminal proceedings in any court, but
may be used in disciplinary proceedings before a professional body.

The Bill as currently drafted, however, makes no provision for either the
disciplinary proceedings to be held over until finalisation of other proceedings, or
for evidence submitted at disciplinary proceedings to be inadmissible elsewhere.
This is not only unfair, it is possibly unconstitutional.
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In addition we were not certain then, as well as now, that adequate consideration
has been given to the way in the Promotion of Access to Information Act will
impact on such a section, seeing as the RB will be a public body and obliged to
produce documentation on demand.

Section 56 of the Bill  Indemnity  provides as follows:

Neither the Regulatory Board or any board member or employee or chief
executive thereof, nor a committee of the Regulatory Board or any
member thereof, nor the Public Accountants  and Auditors  Board or any
member thereof, incurs any liability in respect of any act or omission
performed in good faith under or by virtue of a provision in this Act, unless
that performance was grossly negligent.

If there is no provision in the Bill against self-incrimination, one can be certain
that RAs, and particularly their PI insurers, will not allow multimillion rand suits to
be jeopardised by disciplinary enquiries without exploring every avenue
(including court challenge) to prevent this.  We anticipate that threatened actions
against the RB, its members, committee members and employees on the
grounds of gross negligence and bad faith, will increase.

It is interesting to note that, in a recent development, disciplinary hearings in the
USA are in camera, specifically to avoid the evidence being presented falling
within the public domain.

5.  Competent sanctions
These are enumerated in §51(3) of the Bill, but do not, we submit, go far
enough.

We have no issue with the ability to caution or reprimand.  [§51(3)(a)(i)]

However we do not understand why §51(3)((a)(ii) provides for a fine not
exceeding the amount calculated according for one year imprisonment
prescribed in terms of the Adjustment of Fines Act, 1991, rather than for a
fixed amount prescribed  either by the RB or by the Minister as is the
convention in the Bill.  The difficulty with the Adjustment of Fines Act, is that it
distinguishes between a local court (currently R60,000) and a regional court
(currently R300,000) and we do not understand how the RB fits in to this
scenario.

The Disciplinary Committee s current fining capacity (as set by the PAAB by
Board resolution, the current equivalent of prescribing ) is R150,000.00.

§51(3)(a)(iii) provides for the suspension of the registration of the RA
concerned for a specific period.  However, and in contradiction to this,
§s41(4)(a) and (6)(d), provide for suspension from public practice.
Traditionally, one suspends the right to practice and not registration.  We
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assume what is meant by §51(3)(a)(iii) is the suspension of the right to
practice, and this must be made clear.

§51(3)(a)(iv) provides for cancellation of registration and striking from the
register, but there is no provision for qualified, temporary or permanent
disqualification from (re)registration.

An RA who resigned or lapsed prior to a disciplinary hearing, cannot be
removed from the register because he or she is already removed.  There is
technically nothing which prevents such a person from re-applying for
registration in the future, and it is not easy to refuse registration in these
circumstances.

In addition, the current provision for qualified, temporary or permanent
disqualification from registration has enabled the Disciplinary Committee to
impose creative sentences, such as temporary disqualification until the RA has
undergone certain CPD, and qualified disqualification, until the person has made
certain reparations.

This section needs to be re-thought.

6.   Current process
In order to place our comments in context, it might be helpful to understand the
process currently followed regarding investigations.  These fall into three
categories:
• complaints lodged by a member of the public;
• complaints lodged by the PAAB itself, such as those arising out of the

practice review process;
• matters where investigations are initiated by the PAAB itself as a result of

information which comes to its attention, for example matters which appear
in the press.

At present all complaints lodged with the PAAB are required to be on affidavit (as
required by the Disciplinary Rules).  To obtain the information on oath is an
indication of seriousness of lodging a complaint, where the information is solely
within the knowledge of the complainant.  Where the information which forms the
subject of the investigation is a matter of public record, it is not necessary for this
to be on affidavit.

The Disciplinary Rules also stipulate that the affidavit should make it perfectly
clear exactly what it is that is being complained of.  Many complainants would be
happy to submit hundreds of pages of documentation with the expectation that
the PAAB itself trawl through the documents in order to extract the essence of
the complaint.  This is simply not feasible.

Once a complaint has been received in the appropriate format, or an
investigation has been initiated, and there appears to be prima facie evidence of
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misconduct, the directorate will forthwith dispatch the complaint to the
respondent auditor under cover of an appropriate letter (also dispatched in terms
of the Disciplinary Rules) which invites the respondent to respond to the
complaint and warns him that his response will be shown to the complainant.

On receipt, the response is, unless there are exceptional circumstances why this
should not be done, shown to the complainant who in turn has an opportunity to
comment on any new issues raised.

This is fairly similar to the ordinary civil pleading procedure.

Only once this documentation has all been assembled, or if the respondent (or
indeed the complainant) has declined to comment, is the matter tabled before the
Investigation Committee.  The Investigation Committee meets seven times a
year, approximately every six weeks, and comprises eleven senior members of
the profession, well versed in auditing.

We are uncertain if the Bill as drafted permits this preliminary work to be carried
out by the directorate, or whether the entire investigation must be driven by the
Investigating Committee - which would prolong the time it takes currently

In terms of the Disciplinary Rules the Investigation Committee can either:
• discharge a matter
• dismiss a matter
• refer a matter to the Disciplinary Committee, or
• where the respondent is prepared to accept guilt by way of a consent

order , and where this falls within the Investigation Committee s
sentencing jurisdiction, find the respondent guilty and impose an
appropriate punishment (caution, reprimand or fine up to R75,000)

The separate sentencing capacities are stipulated in a board resolution, wherein
the Investigation and Disciplinary Committees are established and the PAAB s
disciplinary obligations are delegated to them  with fairly limited sentencing
powers for the Investigation Committee.

It should be remembered that the PAAB receives numerous complaints and
initiates many investigations.

A disciplinary hearing is a far more formal (and expensive) procedure and the
PAAB appoints a senior lawyer to prosecute the matter.  Until 1 January 2003,
the PAAB also appointed a senior lawyer to sit with the disciplinary committee
and advise it.  As from the beginning of 2003, and in accordance with the
recommendations of the Myburgh Commission, the Committee is now chaired by
an independent legal chairman, and the necessity for a senior lawyer to advise
the Committee therefore no longer exists.  The respondent is entitled to legal
representation.
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If the investigation committee is divested of the ability to punish lesser offences,
by way of consent order, we believe that this will result in extending the length of
time which it takes to finalise a matter.  We are very aware that the public
expects matters to be dealt with quickly and we do everything within our power to
ensure this.

7.   Development of disciplinary process to date
As far back as 1998 in its submissions to the Nel Commission the PAAB made
the following recommendation:

In order to give greater effect to the PAAB s disciplinary powers the [PAA] Act
(or other appropriate statute) should be amended to incorporate the following
provisions:

• that evidence given at disciplinary proceedings may not be used by or against
an RAA who is the subject of those proceedings in any subsequent civil or
criminal proceedings

• that in disciplinary proceedings copies of documentary evidence can be used
without having to produce the originals subject to the safeguard that a witness
is able to lead evidence as to the validity of the copy

• that other regulatory bodies be permitted to report unprofessional conduct of
RAAs to the PAAB notwithstanding provisions of confidentiality relating to that
information (a precedent for such a provision is section 105A of the Income
Tax Act 1962)

• That the PAAB be given the specific right to attach, inter alia, the working
papers of an RAA whom it believes might be guilty of improper conduct and
to inspect those working papers and make extracts therefrom and copies
thereof notwithstanding any duty of confidentiality owed by the RAA to his
client.  In other words, that the PAAB be vested with greater rights of
subpoena than at present and that it be empowered to exercise them at an
earlier stage

Draft amends were framed and were taken up in the Draft Accountancy
Profession Bill, a forerunner to this Bill (see section B of this document for further
detail in this regard)

In 2001, the PAAB and SAICA agreed to the appointment of a Joint Commission
to independently review the current disciplinary processes and procedures of the
two organisations and to make recommendation for improvement.

The Myburgh Commission was favourably impressed by the PAAB s procedures,
including its use of consent orders.
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As a result of the Commission s findings, the PAAB effected certain changes to
its disciplinary proceedings which could be addressed without the necessity for
the PAA Act to be changed.  These were
• the appointment of a senior legal person to chair hearings (instead of to

advise the Disciplinary Committee as previously), and
• the holding of hearings in public unless the chairman ruled otherwise (instead

of the other way around as previously).

The four issues outlined above were endorsed by the Commission, but were
incapable of implementation as they required an amendment to the Act rather
than to the Rules (which is one reason that the PAAB favours the bulk of the
disciplinary process detail to be contained in regulations rather than in the Act
itself).

At this stage the PAAB still believed that the new legislation was imminent.

As the legislation had not been forthcoming by 2002, the PAAB proceeded to
draft an amendment to the PAA Act to incorporate these improvements.
However, the PAAB was informed that the Minister was intending to convene a
Ministerial Review Committee to review to the draft Accountancy Profession Bill
and that the interim suggested amendment to the PAA Act would accordingly not
be proceeded with as the new legislation was imminent.

The DAPB has gone through many revisions, and has passed through the hands
of many and varied drafters, before culminating in the Bill currently before us and
we feel that the essence of the original thinking might have become lost in the
process.

Legislation regarding the disciplinary process should, we believe

• Be clear as to what it is trying to achieve, and be drafted in such a manner
that it indeed achieves its objectives

• provide for the process to be time efficient
• provide for the process to be cost efficient

It is for these reasons that we respectfully submit that a complete re-think of the
disciplinary sections of the Bill is in order
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F: Reportable irregularities
§45 of the Bill deals with the auditor s duty to report on irregularities, and will
replace the procedure presently governed by §20(5) of the existing PAA Act.  We
have serious reservations about the manner in which this section has been
drafted, as well as with other sections which impact on the auditor s duty to report
irregularities.  This overarching comment section addresses the following
sections:

Section 1: Definitions
Section 45: Duty to report on irregularities
Section 46: Limitation of Liability
Section 52: Offences
Additional sections

1 Definitions (§1)
1.1 Management Board

It would be desirable to have consistency in the concept of management
and control.  This definition refers to the Board or individual having control
of the management of the business.
The definition of reportable irregularity  refers to the acts of a person in the
conduct of the management or control of an entity  in the lead-in to the
definition, and to the conduct or management  of the entity in sub-
paragraph (c) dealing with fiduciary duties.

In addition to the inconsistency in the use of these terms, the proposed
definition is bound to create confusion between the operational running of
the entity ( management ) and the Board ( control ).  The definition combines
these two concepts ( management board ).

We recommend that the definition be changed to read as follows:

management board  in relation to an entity which is a company, means the
board of directors of the company and, in relation to any other entity, means
the body or individual having responsibility for the management of the
business of the entity;

It should be clear whether the intention is to report irregularities by
management (e.g. executive directors), those responsible for giving
strategic direction or charged with governance (e.g. non-executive
directors), or both.  If the intention is to only refer to management, it might
be useful to consider the International Federation of Accountants  (IFAC)
definition: Officers and others who also perform senior managerial
functions.  Management includes those charged with governance only in
those instances where they perform such functions.
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1.2 Nominated Registered Auditor
The definition of nominated registered auditor  differs from that of in the
capacity of auditor of the entity  in the PAA Act.  It appears that the
intention of the new legislation might be to include all auditors for all
assurance engagements in the definition, as opposed to only the statutory
auditor.

If this is correct, an RA nominated for a specific audit service not being the
statutory auditor appointed to audit the financial statements, might
discover irregularities not discovered or reported by the statutory auditor.

Read in the context of §45 (Reportable Irregularities), this definition
implies that any RA should report an irregularity, which meets the
definition of a Reportable Irregularity, whether the RA is appointed to
perform the statutory audit, or any other assurance (or indeed any other)
engagement, and irrespective of whether it is the same auditor.  This
constitutes a change in the requirements of the current PAA Act, which
requires that only the auditor performing the financial statement audit is
required to report a material irregularity.  It is important to note that the
scope of a financial statement audit differs substantially from that of some
assurance engagements.  Thus the auditor appointed to provide
assurance, such as in a review engagement, may detect a Reportable
Irregularity that is not detected by the procedures performed by the
auditor performing the statutory financial statement audit, while acting in
good faith, due to the different scope of the engagement.  We are not
certain as to:
• whether the other  RA has a duty to report, and
• whether this has any implications for the main  auditor who did not

pick up and report the irregularity.

We believe that due to the serious implications following from non
reporting, this must be made perfectly clear.

1.3 Reportable Irregularity
The introductory sub-paragraph of this definition clearly indicates its
application to acts or omissions in the conduct of the management or
control of the entity.  This is a welcome clarification of the confusion
arising out of the use in the old section of activities in the conduct of the
affairs  of the business.  It is now clear that it does not apply to isolated
acts by employees or unauthorised acts by employees not involved in
management or control.  However, the distinction between management
and control  still needs to be clarified.
Sub-sections (a) and (c) of the definition includes partners, members,
shareholders and creditors of the entity and have been widened to include
clients of the entity.  Furthermore, the inclusion of an additional group in
§46(6), namely any third party, has extended the liability that may be
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incurred by the auditor in his failure to report a reportable irregularity in
accordance to any person.  The implications of including these persons
are the following:

• Subsection (a) implies that the auditor is able to determine amounts
that are material to third parties of the entity, being any partner,
member, shareholder, creditor or client of the entity (or any third party
of the entity).  Currently (and this is in accordance with International
Standards on Auditing  international practice), the auditor is required
to determine a materiality figure in relation to the financial statements
of the entity only.
It is not only impractical, but impossible for the auditor to assess the
materiality of a loss caused to a partner, creditor, members,
shareholders or client of the entity (or any third party of the entity), as
the auditor has no reporting obligation to a partner, members,
shareholders and creditors or client of the entity (or any third party of
the entity).  The auditor furthermore has no legal right of access to the
financial records of a partner, creditor, member, shareholder or client
of the entity (or any third party of the entity) to be able to make such
assessment of materiality.  He or she simply does not know what is
material to, for example, a small creditor of the entity.

• Sub-Section (b) imposes an obligatory reporting obligation in respect
of any unlawful act or omission by any person in the control or
management of the company which is fraudulent or amounts to theft or
is otherwise dishonest.  It will be immediately apparent that there is no
requirement of financial loss, nor is there any qualification that the act
should be material.  Interpreted literally, this will require an obligatory
report to be made without delay upon the discovery of any such act or
omission.  The debate as to the appropriateness of management
conduct in regard to such matters as:-

• expense accounts

• travel allowances

• questionable tax strategies

• statistical returns

• software licensing

• questionable commissions or incentives

and a myriad of other incidental management activities will all become
everyday realities in the lives of every auditor.  The unqualified
reference to an act or omission which is otherwise dishonest  will
leave the auditor dealing with moral and ethical judgement calls in
relation to business practices which may be regarded as questionable
or not falling within acceptable business norms.  Auditors may not be
sufficiently qualified to make such determination.

One of the clearest yardsticks that has enabled the profession to deal
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with the practical implementation of §20(5) of the PAA Act has been
the requirement of materiality.  Irrelevant or inconsequential
irregularities have been dealt with appropriately by reports to
management and an indication that the practice in question is wrong.
In this manner an avalanche of bureaucratic reports has been avoided,
with consequential reduction in the staffing required to process reports
and, most importantly, this has enabled the PAAB to focus on material
reports to it.

We fear that the implementation of an obligatory reporting obligation
without any limitation will produce a flood of reporting of minor
infractions, which will mask and dissipate efforts to identify matters
requiring regulatory intervention.

The linkage of the reporting obligation to actual or foreseen material
financial loss would ameliorate this position.

• Sub-section (c) deals with material breaches of any fiduciary duty.
The nature and extent of fiduciary duties are not crisply demarcated
and the decision as to whether a duty exists and whether it has been
breached will involve an understanding of the evolving law on the topic
as it is developed by the courts.

Of particular relevance is the doubtful existence of any fiduciary duty
upon company directors to members, shareholders, creditors and
clients of the entity of the company, each of which grouping are
specifically referred to in this definition.

Given the limited civil remedies applicable to actions based upon
breach of fiduciary duty, it is questionable why the process of creating
a mechanism for registration of such breaches is justified.  By and
large most acts which amount to a breach of a recognised fiduciary
duty would, in any event, fall within the ambit of sub-paragraphs (a)
and (c) of the definition.

The uncertain nature and extent of the concept of fiduciary duty and its
breach will leave auditors struggling with the notion of what it is that
they are obliged to report and what the test of materiality is, given that
there is no link to financial loss.  Certainly the present training of
auditors does not equip them to deal with complex legal issues of this
nature and they will be driven to continuously seeking legal advice in
order to decide whether a reporting obligation exists.  The reporting of
this conduct, unrelated to financial loss, appears to place a burden on
practitioners which is not generally within their sphere of expertise and
not generally within the regulatory environment in which the profession
is expected to provide supervisory functions.
The likely consequence is that an unnecessarily defensive and
conservative approach to the reporting of irregularities will develop
with a commensurate increase in the workload of the Regulator.

The following is a recommended amendment to the definition which will help
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to alleviate our concerns noted above and to ensure consistency with
International Standards on Auditing (one of the objectives of the Act):

reportable irregularity  means any unlawful act or omission committed by
any person in the conduct of the management or control of an entity, that is
material in relation to the financial statements of the entity, which
(a) has caused or is likely to cause financial loss to the entity or to any

partner, member, shareholder, creditor or client of the entity; or
(b) is fraudulent or amounts to theft ; or

(c) represents a material breach of any fiduciary duty owed by such person to
the entity  under any law applying to the entity or the conduct or
management thereof;

2. Duty to report on irregularities (§45)
2.1 §45(1) and (2)

The section seeks to address the weakness of the procedure followed under
§20(5) of the PAA Act by requiring the auditor to report to the RB without
delay .  Under the current system the auditor is required to give the
undertaking thirty days in which to effectively rectify the irregularity.  In urgent
cases a delay involved in that notice period and in the subsequent
submission of a report to the PAAB can produce unacceptable delays in the
initiation of remedial steps by the regulators.

The Bill now requires that the auditor reports irregularities without delay , or in
other words immediately, to the RB without giving the undertaking an
opportunity to respond to or rectify the situation before being reported to the
RB.  In addition the nominated auditor must, subsequent to issuing the report
to the RB, notify the management board of the entity, within 3 days, in writing,
of the report sent to the RB, together with a copy of the report and take steps
to discuss this with them.

Although we agree that there might be situations of sufficient gravity, mainly
due to public interest, where immediate reporting may be warranted, the
requirement that the auditor report directly to the RB without first reporting to
the management board of the client, in most instances, is ill-advised.  The
process, as now envisaged, will lead to very many irregularity reports being
filed with the RB.  Many of these will be of an inconsequential nature and not
in the public interest.  Under the current system many material irregularity
letters are sent to undertakings throughout the country annually and most of
them are cleared up between the auditor and the undertaking concerned, with
the consequence that only a limited number of reports have to be made to the
PAAB (refer to the statistics given below).  This will no longer happen as all
the reports will go directly to the RB in the first instance.  Clearly this process
could become cumbersome and extremely costly.
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An additional concern is the fact the management board is no longer required
to acknowledge receipt of the notice or the irregularities report.  This could
give rise to accusations against the auditor that the auditor failed to give
notice to the management board or failed to supply the management board
with the irregularities report or failed to discuss the report with the
management board.

2.2 §45(3)
In accordance with this subsection, the auditor is now required to, within the
30 days (or 27 days if the notice sent to the management board was sent 3
days after the report was sent to the RB) do all of the following, which in some
instances could be practically and logistically impossible:

• Take all reasonable steps to discuss the report with members of the
management board;

• Afford the management board the opportunity to make representations in
respect of the report; and

• Send another report to the RB, giving details to the following particulars, if
in the auditor s opinion:
o No reportable irregularity has or is taking place.

o The suspected reportable irregularity is no longer taking place and that
adequate steps have been taken for the prevention or recovery of any
loss as a result thereof, if relevant
The need for this report to the RB could be avoided in both of the
above cases if the current PAA Act  §20(5) process was followed of
first reporting the irregularity to the management board and allowing
the management board to make the appropriate representation.

o the reportable irregularity is continuing.
The above bullet is consistent with the provisions of the current PAA
Act §20(5) process in that only those irregularities that are still taking
place or for which preventative steps have not been taken and losses
not recovered or where steps to recover such losses have not been
taken are in fact reported. We believe that this is the intention of the
section.

An additional concern is that the above process does not provide for the
reporting of irregularities where preventative steps have been taken by the
management board of the entity, but for which the losses are not and cannot
be recovered or recoverable.

2.3 §45(4)
The fact that the irregularity report may only be distributed to any appropriate
regulator raises the following concern.  The inability of the RB to distribute the
report on a reportable irregularity to any persons (juristic and natural),
institution or body, other than those contained in the definition on appropriate
regulator, defeats the objective of this section.  Some irregularities may or
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can never be reported due to absence of an appropriate regulator, for
example to donors, and more specifically international donors, in the case of
donor funded organisations.
The process we recommend below includes the provisions of §22(7) of the
previous draft Bill published in November 2004, but no longer included in the
Bill, which would address this shortcoming.

Recommended alternative process to §45(1) – (4)
§45(1) - replaces §45(1) as drafted

45(1)(a) A nominated registered auditor of an entity that is satisfied or has
reason to believe that a reportable irregularity has taken place or is
taking place in respect of that entity must, without delay, send a written
report to the management board of the entity, unless public interest
demands that the reportable irregularity must be reported immediately
to the Regulatory Board at the same time as it is reported to the
management board of the entity. In the case of the latter, the
Regulatory Board must, without delay, notify any regulator of the
reportable irregularity in accordance with the provisions of (3) of this
section. The provisions of (2) of this section must still be complied with.

 (b) The report must give particulars of the reportable irregularity referred to
in (1)(a) and include such other information and particulars, including
where applicable, the fact that the irregularity has been reported to the
Regulatory Board, as the nominated registered auditor considers
appropriate.

 (c) The auditor must at the same time draw the attention of the
management board of the entity to the provisions of subsection 2(a),
2(b) and 2(c) and request the management board, without delay, to
acknowledge receipt in writing of the receipt of the report referred to in
(1)(a).

§45(2) - replaces §45(2) and (3) as drafted

45(2) The nominated registered auditor must as soon as reasonably possible but
no later that 30 days from the date on which the report referred to in subsection
(1) was sent to the management board of the entity -

(a) take all reasonable measures to discuss the report referred to in
subsection (1) with the members of the management board of the entity;

(b) afford the members of the management board of the entity an
opportunity to make representations in respect of the report; and

(c) send a report to the Regulatory Board, which report must include 
where the matter has already been reported to the Regulatory Board in
terms of section 45(1)(a)
(i) a statement to the effect that the nominated registered auditor has
complied with the provisions of subsection 1, and (2)(a) and 2(b), of this
section;
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(ii) a statement that the nominated registered auditor is of the opinion
that,

(aa) no reportable irregularity has taken place or is taking place; or
(bb) the suspected reportable irregularity is no longer taking place

and that adequate steps have been taken for the prevention or
recovery of any loss as a result thereof, if relevant; or

(cc) the suspected reportable irregularity is no longer taking place
and that adequate steps have been taken for the prevention a
similar irregularity, but that any loss as a result of the irregularity
are not recoverable, if relevant; or

(dd) the reportable irregularity is continuing; and
(iii) detailed particulars and information supporting the statement

referred to in paragraph (ii).
where the matter has not already been reported to the Regulatory
Board, the nominated registered auditor must furnish such report in
terms of section 45(1)(a)

§45(3) - previously §45(4)
45(3) The Regulatory Board must as soon as possible after receipt of a report
containing a statement referred to in paragraph (c)(ii)(cc) or (c)(ii)(dd) of
subsection (2), notify any appropriate regulator, or any other person, institution or
body which it deems appropriate, in writing of the details of the reportable
irregularity to which the report relates and provide it with a copy of the report.

§45(4)  a suggested new provision
45(4) The Regulatory Board may, where it deems appropriate,  disclose any
information relating to the report as contemplated in subsection to all or any of
the following 

(a)  any state official vested with a statutory interest in the entity;
(b)  any partner, member, shareholder or creditor of the entity;

(c)  any juristic person of whom the entity is a member or who is vested with
authority over the entity or who has the power to take disciplinary steps in
respect of the entity;

(d)  the committee of any stock exchange on which securities of the entity are
listed; and

(e)  any other person to whom the IRBA believes it to be in the public interest
to disclose.

The effect of the proposed amendments is the following:

• The management board of the entity is still given the opportunity to make
representations to the auditor about the possible irregularity as well as its
proposed plan of action where such irregularity exists.
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• All irregularities are still reported to the Regulatory Board within 30 days,
and where deemed so appropriate by the auditor at a sooner date.

• Public interest is still the primary focus.

• Unnecessary administration is avoided.

3. Limitation of Liability (§46(6))
As mentioned earlier in our comments on the definition, reportable
irregularities, which extends the responsibility of the auditor to report
irregularities that are material to partners, members, shareholders, creditors
or clients of the entity, the liability of the auditor is further extended to any
third party of the entity.

Again, the question arises as to the manner in which the auditor is able to
determine whether an irregularity, whether in amount and/or nature is
material to a partner, member, shareholder, creditor, third party or client of
the entity to which the auditor has no legal or contractual relationship.  It is
recommended that a partner, member, shareholder, creditor, client or third
party be excluded from this provision.

It is also not clear as to whether the liability of the auditor to any partner,
member, shareholder, creditor, client of an entity or to any third party arising
from a failure to report a reportable irregularity relates to:
(a) the failure to follow the procedures prescribed in §45(1) on reporting the

irregularity; or

(b) the failure to detect an irregularity.

In the case of (b) above the implication would be that the auditor would incur
liability for failure to detect an irregularity even when pertinent facts may have
been hidden, disguised or distorted by the management board of the entity
and/or any employee of the entity.  Surely the auditor cannot be held liable,
whether civilly or criminally, for fraudulent or deceitful actions by another
person(s).

This may again result in many reports being sent to the RB that are of an
inconsequential nature.

Furthermore, the nature and quantum of this liability has not been adequately
clarified, and possibly incapable of same.

4. Offences (§52(1)(a))
As in the case of the liability of the auditor to any partner, member,
shareholder, creditor, or client of an entity or to any third party (in terms of
§46(6)) it is not clear as to whether the offence referred to in this section
relates to the failure to follow the procedures prescribed in §45(1) on
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reporting the irregularity or the failure to detect an irregularity.  We refer to the
comment on §46(6) that this might result in many reports being sent to the RB
that are of an inconsequential nature.

Furthermore, it could not have been intention of this Bill to criminalise
negligence or the inability to detect an irregularity, that could have resulted
from the intention of the management board of the client, and/or and
employee of the client to hide, disguise or distort pertinent facts.

In addition, should the provision to assess materiality in relation to the
financial affairs of parties other than the client remain, the auditor may be
held liable for not making an assessment which is completely out of the
control of the auditor.

We wish to draw attention to a recent decision by the Department of Trade
and Industry in the United Kingdom to withdraw similar controversial
provisions in its Companies Bill that provided for imprisonment of auditors for
filing false opinions.  We strongly recommend that South African legislation
remain consistent with international trends, if South Africa is to be regarded
as an international player.

Finally, careful consideration needs to be given to the trend of increasing
auditors  liability as it will have an adverse affect on attracting new talent,
which is already scarce, to the auditing profession.

5. Additional concerns not addressed by sections in the Bill
5.1 The Bill does not contain the indemnity provisions for the auditor and the RB

where reportable irregularities are reported in good faith, which were
contained in §22(9) of the draft bill published in November 2004.  We believe
these are essential particularly if you consider that the RA must report if he or
she has reason to believe  it is perfectly possible that his or her reasons
were unfounded, with disastrous implications.

 The RA would be in the dilemma of facing a prison term if he or she failed to
report an irregularity which should have been reported, and facing a law suit
from his or her client for reporting an irregularity which should not have been
reported.  This is clearly untenable and we recommended that the following
provision be added:

Proposed §45(7)
Nothing in this section confers upon any person any right of action against a
nominated registered auditor or the Regulatory Board, acting in good faith,
which, but for the provisions of this section, that person would not have had.
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5.2 The timing of reporting irregularities has still not been left to the discretion of
the auditor. This fact is highlighted by our comments on subsections 45(1)
and 45(2).

Conclusion
The provisions relating to Reportable Irregularities are, in our opinion,
cumbersome and confusing and are likely to result in auditors not clearly
understanding their reporting responsibilities.

Our overall view of this section is that the public interest would be better served
by a revision of the existing §20(5) of the PAA Act.

For the benefit of those not familiar with the type of irregularities as reported
under the current system, and to place the provisions of this section in context,
we include some historical information, as well as a brief synopsis of the current
procedure followed.

Current process
In practice any person acting in the capacity of auditor to any undertaking  is the
person appointed as the auditor to an undertaking in terms of statute or
regulation, founding document or other such similar instrument.
Where a firm is appointed as auditor to an undertaking the responsibility to report
a material irregularity rests with the person who is responsible for the audit work,
i.e. the person who signs the audit report.
In practice the auditor considers all information which comes to his attention
which may indicate the possibly of the existence of a material irregularity.  The
source of the information is not relevant.
In deciding whether an irregularity is a material irregularity an auditor considers
the following:

• whether it is material; and

• whether it has or is likely to cause financial loss to the entity or its members
or its creditors.

The auditor has a duty to report a material irregularity as soon as he is satisfied
or has reason to believe that a material irregularity is taking place or has taken
place.
The auditor sends a report concerning the material irregularity to the person in
charge  of the client drawing his attention to §s20(5)(b) and (c) and requesting an
acknowledgement of receipt of the report.  The client then has 30 days to satisfy
the auditor that no material irregularity is or has taken place or that adequate
steps have been taken for the recovery of any loss or the prevention of any loss
which may occur.  It must be remembered that management is often unaware of
irregularities being perpetrated within the undertaking.
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If the auditor is not satisfied by the client s response to his report within the 30
day period, the auditor forwards the report and any acknowledgement of receipt
by the client to the PAAB.
Where the auditor has reported a material irregularity during any financial period
and the material irregularity remains unresolved at the date on which the audit
report is signed the auditor is obliged to modify or qualify the auditor s report
accordingly.  This serves to inform members and creditors of the undertaking that
an unresolved material irregularity existed at the date of the auditor s report.

Once the PAAB receives the report from the auditor it considers the report and
where necessary requests additional information from the auditor and then
forwards the report and any other correspondence to the appropriate regulator,
supervisor, government institution or the SAPS with a request that the PAAB is
kept abreast of any actions taken as result of the report.  Frequently this does not
happen.  By way of illustration, the PAAB received approximately five responses
in the last six months of 2004, none of which indicated any kind of resolution or
outcome of an investigation, which creates a perception that no action may have
been taken.
It should always be remembered, as will be apparent from the following table,
that the majority of matters referred in terms of this section relate to entities
which are trading whilst factually insolvent.  Although this is an irregularity as
defined, it is not an offence and we suspect that the regulator (CIPRO) to whom
these matters are conventionally reported, is at a loss as to what to do with the
reports.  The proposed legislation will not address this particular situation.

Summary of material irregularities reported to the PAAB in 2002, 2003 and
2004

2002 2003 2004
Total material irregularities reported 56 59 52

General classification of the material irregularities:
Insolvent trading 20 32 33
Contravention of Banks Act 0 0 1
Contravention of Companies Act 4 1 2
No Annual General Meeting or Annual Financial
Statements

3 2 2

Miscellaneous, eg Trusts, Societies, and Foundations 6 8 5
Proper books of account not kept 1 1 0
Contravention of the VAT Act 10 8 6
Misappropriation of funds 2 0 1
Contravention of exchange control regulations 1 1 0
Fraud/theft 3 0 0
Contravention of the Income Tax Act 5 4 2
Contravention of Estate Agents Act 0 2 0
Contravention of Sectional Title Act 1 0 0
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G:  Registration
At the outset we would state that the current registration process is non
contentious and works extremely well.  We cannot understand why it was
necessary to make such sweeping changes to it.

In the light of the above sentiment, there are various parts of this section where
the amendments we suggest would make the operation of the process more
efficient and understandable.  This over arching comment deals with matters of
principle and procedure  matters relating simply to drafting style and non
contentious principle are addressed in the body of the text and are not repeated
here.

1. Order of sections.  The order in which the sections are arranged is not ideal,
as it does not follow the normal order of the processes.  To this end we have
suggested a reordering of the sections.

2. Registration of firms
We are adamant that forcing the concept of a firm into the definition of registered
auditor, and the consequent jarring use of expressions such as his, hers or its
[eg §38(2)] is not helpful.  We firmly believe that the careful defining of a
registered firm will overcome the drafting issues, as well as providing for the
necessary accountability of firms in all spheres, including the Companies Act.

Parts of §s40, 41,and 43 are extremely difficult to read and understand because
of this forced and unnatural application to both firms and individuals.

It is in any event not clear from the Bill whether it is compulsory to register a firm.
If this provision is indeed in the Bill it is well hidden and ambiguous; our redraft
makes this requirement quite clear.  We believe that it is essential that firms are
registered, and that the Bill must make provision for this.

The manner in which it is achieved on a practical basis, is best left for regulations
as the whole process of registering firms is fraught simply because of the
frequency with which they change partners. We have tried to envisage the
practical implementation of this section, with the background of actually attending
to this work, and our re-draft is the most workable suggestion we could come up
with.

Firms change their details  and their partners  all the time;  this does not mean
that they are no longer registered firms, or that they are a brand new firm, it
simply means that they are differently constituted.  It is for this reason that we
cannot furnish certificates of registration to firms.  A certificate issued on one day
could very well be obsolete (and misleading) a day later.

It would not be advisable to make registration of (or changes to) a firm
conditional on payment of a fee, although the Bill seems to envisage this
[§40(2)(b)].
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3. The registration process  The actual registration process as set out in the
Bill is cumbersome and drafted with little understanding of the volume of work
handled by our registration department, with a very small staff.
 3.1 The requirement in §39(1) that RAs must, at least three months prior to

expiry date of their registration, apply for the renewal of their registration,
is a good example of this.  We are at a loss to understand what this adds
to the process  usually people pay their fees and this constitutes renewal
of registration.

  This is going to cause a completely unnecessary bureaucratic step in the
process, with cost and staffing implications.  We feel sure that the drafters
must have had a reason for this section but it would be helpful if they had
discussed this with us first.  Our only guess is that it is somehow related to
the now deleted provision which gave a three month period of grace  in
which fees may be paid, as at present, and an incomplete understanding
of the functions of that provision.  It also raises questions of whether fees
are due and payable 3 months before end of registration year?  e.g.  If
year is January to December then by September you must pay next year s
registration fee?

  In addition the PAAB anticipates that the RB will utilise the empowering
provision of §39(2) to insist on proof of CPE being submitted together with
their fee.  We can see no good reason at all why, in addition to all this,
people must remember to notify the RB three months in advance, that
they intend to carry on practising  which is effectively what this does.

 3.2  The way §40 (2) is drafted compels all firms except companies to pay a
registration fee, which is manifestly unfair and probably unintended, unless
once again the drafters had some intention which is not understandable to
the PAAB.

4. Registration requirements are not adequate as drafted.
 4.1 The residence requirement has been deleted.  This is not acceptable.

We do not believe that the implications of this have been thought
through.  We re-iterate our previous comment that auditing is not a
profession best conducted at a distance  Effectively the section as
drafted would enable an RA to conduct a South African audit practice in
another country, or purport to run a local practice, but be resident
abroad.  We have had a few such instances in the recent past which
have been most undesirable  particularly as usually unqualified staff are
running the office, clients are unable to get hold of their auditor, and
practice review becomes a farce.  We reiterate that auditing is a
profession ideally conducted from a distance.  We believe the residence
requirement must be re-introduced.

 4.2 We believe it is necessary for the reason set out in section D of the
introduction (Education and training) to have an additional section allowing
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the RB to set additional (education and training) requirements, and have
added a suggested new section to permit this.

5. Language.  As indicated in the text, the word terminate  should be used
instead of the more restrictive cancelled or removed  to include lapsing and any
other conceivable manner of termination.
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H:  Erosion of the attest function
In the fairly recent past, it became disturbingly common in legislation to allow
persons not registered as auditors with the PAAB to perform audit services. We
believe that the Bill is a valuable opportunity to reverse this trend.

This legislation has eroded the work traditionally performed by registered
auditors, and we strongly believe it is not in the public interest for persons
registered with the PAAB to perform audits and to legally hold themselves out as
auditors for that specific function.

We have learnt from experience that the performance of such audit work by
persons who are not registered auditors leads the public believing that the
person performing this work is a registered auditor and is accordingly subject to
the PAAB s jurisdiction.

Furthermore, we believe that if the audit profession is to be as stringently
regulated as it appears from the Bill, it is unfair to permit others, who are not
subject to the same regulation, to perform the same services.

The applicable legislation and/or delegated legislation which permits non
registered auditors to perform audit services are the following.

§ Paragraph 40 of Annexure 8 to the Regulations to the Sectional Titles Act,
No. 95 of 1986, as amended;

§ Section 43(2) of the South African Schools Act, No. 84 of 1996, as amended;
§ Section 156 of the Co-operatives Act, No. 91 of 1981, as amended;
§ Annexure C of the Regulations regarding television licence fees in terms of

section 40 of
§ the Broadcasting Act, No.4 of 1999, as amended, to the extent that it relates

an Accounting Officer s report as being equivalent to a Report of an
Independent Auditor;

§ The definition of Chartered Accountant in the Immigration Act, No. 13 of
2002, as amended;

§ Form 03/1 (Application for Funding in terms of the Lotteries Act, No. 57 of
1997, as amended);

§ Paragraph 10(1) and Form 1B of the Regulations to the Debt Collectors Act,
No. 114 of 1998, as amended, as read with section 21 of Act 114 of 1998.
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CHAPTER I
INTERPRETATION AND OBJECTIVES OF ACT

Definitions
1. In this Act, unless the context otherwise indicates 

”accreditation” means the status accorded to a professional body which has all
or some of its programmes of education, training and assessment recognised for
purposes of meeting the competence requirements prescribed by the Regulatory
Board and which meets the other criteria for accreditation set out in section 33,
and accredit  has a corresponding meaning .

”appropriate regulator” in relation to any entity, means any national
government department, registrar, regulator, agency, authority, centre, board or
similar institution established, appointed, required or tasked in terms of any law
to regulate, oversee or ensure compliance with any legislation, regulation or
license, rule, directive, notice or similar instrument issued in terms of or in
compliance with any legislation or regulation, as appears to the Regulatory Board
to be appropriate in relation to the entity;
“audit” means the examination of-
(a) financial statements with the objective of expressing an opinion with a high

reasonable or limited level of assurance as to their fairness and as to their
compliance with an identified financial reporting framework and any
applicable statutory requirements; or

(b) financial and other information, prepared in accordance with identified
suitable criteria, with the objective of expressing an opinion with a high
reasonable or moderate limited level of assurance on the financial and other
information; [insert a break here as the following words relate to both (a) and
(b)]

and audit service  has the same meaning.

“auditing pronouncements  means those standards, practice statements,
guidelines and circulars developed, adopted, issued or prescribed by the
Regulatory Board, which a registered auditor must comply with in the
performance of audit services;

“Auditor-General” has the meaning as assigned in section 1 of the Public Audit
Act, 2004 (Act No. 25 of 2004);

“client” means the person for whom a registered auditor is performing or has
performed audit services;
“company” has the meaning assigned to it in the Companies Act, 1973 (Act No.
61 of 1973);

“ensure” means to take all reasonably necessary and expedient steps in order
to achieve the purpose, objective or intention of this Act or a provision of this Act;

“delegation” in relation to a duty, includes an instruction or request to perform or
to assist in performing the duty;
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 “registered firm” means a partnership, company or sole proprietor referred to
in section 40;

 “improper conduct” means any intentional or negligent non-compliance with
this Act or any rules or prescribed in terms of this Act or any conduct prescribed
as constituting improper conduct;
“management board” in relation to an entity, which is a company, means the
board of directors of the company and, in relation to any other entity, means the
body or individual having control of responsibility for the management of the
business of the entity;
This definition is confusing as it contains inconsistencies within itself, particularly
when compared to the definition of reportable irregularity :
• This definition refers to a body or individual having control of the

management  of the business.
• The lead to the definition on Reportable Irregularity  refers to the acts of a

person in the conduct of the management or control of an entity.
• Furthermore, in sub-paragraph (c) of the definition, Reportable Irregularity ,

reference is made to the conduct or management  of the entity, dealing with
fiduciary duties.

Based on the inconsistencies in the definitions, it is unclear as to whether the
intention is for the auditor to report irregularities perpetrated by management,
those charged with governance, or both.

Please refer to our detailed overarching comment in Section F of the introduction
in order to understand and contextualise our comment on this section.

“Minister” means the Minister of Finance;
“nominated registered auditor” means the individual who is appointed by an
entity to perform the relevant auditing services, whether by virtue of being
personally appointed as registered auditor or by virtue of being a member of a
registered firm which is so appointed;
Read in the context of §45 (Reportable Irregularities), this definition implies. that
any RA should report an irregularity, which meets the definition of a Reportable
Irregularity, whether the RA is appointed to perform the statutory audit, or any
other assurance (or indeed any other) engagement, and irrespective of whether it
is the same auditor.  This constitutes a change in the requirements of the current
PAA Act, 1991, which requires that only the auditor performing the financial
statement audit is required to report a material irregularity.  It is important to note
that the scope of a financial statement audit differs substantially from that of
some assurance engagements.  Thus the auditor appointed to provide
assurance, such as in a review engagement, may detect a Reportable Irregularity
that is not detected by the procedures performed by the auditor performing the
statutory financial statement audit, while acting in good faith, due to the different
scope of the engagement.  We are not certain as to:
• whether the other  RA has a duty to report, and
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• whether this has any implications for the main  auditor who did not pick up
and report the irregularity.

We believe that due to the serious implications following from non-reporting, this
must be made perfectly clear.
“organ of state” has the meaning assigned to it in section 239 of the
Constitution of the Republic of South Africa, 1996 (Act No. 108 of 1996);
“prescribe” means prescribe by rule in the Gazette and prescribe  and
prescribing  have corresponding meanings;

“professional body” means a body of, or representing, registered auditors or
both accountants and registered auditors;
“public accountant” means any person who is engaged in public practice;
 “public practice” means the practice of a registered auditor who places
professional services at the disposal of the public for reward, and practice  has a
similar meaning;
This deletion is necessary as certain audits  which still require to fall into the
regulatory net - are honorary.
“Public Accountants’ and Auditors’ Board” means the board established
under the Public Accountant  and Auditors  Act, 1991(Act No. 80 of 1991);
Actually established under Act 51/1951

“Public Finance Management Act” means the Public Finance Management
Act, 1999 (Act No.1 of 1999);

“publish” means to publish in the Gazette, or in any official publication or official
website of the Regulatory Board dealing with the auditing profession and
distributed or circulated on a national basis to members of that profession and
publishing  and published  have corresponding meanings;

“recognition” means the status accorded to the education, training, assessment
and continuing education programmes of accredited professional bodies and
educational institutions for purposes of meeting the competency requirements
prescribed by the Regulatory Body, and recognise  has a corresponding
meaning..
“registered auditor” means an individual or firm registered as an auditor with
the Regulatory Board, and includes a reference to a registered firm, where the
context so indicates;
“Regulatory Board” means the Independent Regulatory Board for Auditors
established by section 3;
“reportable irregularity” means any unlawful act or omission committed by any
person in the conduct of the management or control of an entity, that is material
in relation to the financial statements of the entity, which 
(a) has caused or is likely to cause material financial loss to the entity or to any

partner, member, shareholder, creditor or client of the entity; or
(b) is fraudulent or amounts to theft or is otherwise dishonest; or
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(c) represents a material breach of any fiduciary duty owed by such person to the
entity or any partner, member, shareholder, creditor or client of the entity
under any law applying to the entity or the conduct or management thereof;

Subsection (a) implies that the auditor is able to determine amounts that are
material to third parties of the entity, such as partners, members, shareholders,
creditors or clients of the entity (or any third party in relation to the entity).
Currently (and this is in accordance with International Standards on Auditing 
international practice), the auditor is required to determine a materiality figure in
relation to the financial statements of the entity only.  It is not only impractical, but
impossible for the auditor to assess the materiality of a loss caused to a partner,
creditor, member, shareholder or client of the entity (or any third party in relation
to the entity), as the auditor has no reporting obligation to these people, or
knowledge of their circumstances.  The auditor furthermore has no legal right of
access to the financial records of these people, to make such assessment of
materiality.

Sub-Section (b) imposes an obligatory reporting obligation in respect of any
unlawful act or omission by any person in the control or management of the
company which is fraudulent or amounts to theft or is otherwise dishonest.  It will
be immediately apparent that there is no requirement of financial loss, nor is
there any qualification that the act should be material.  Interpreted literally, this
will require an obligatory report to be made without delay upon the discovery of
any such act or omission.  The debate as to the appropriateness of management
conduct and a myriad of other incidental management activities will all become
everyday realities in the lives of every auditor.  The unqualified reference to an
act or omission which is otherwise dishonest  will leave the auditor dealing with
moral and ethical judgement calls in relation to business practices which may be
regarded as questionable or not falling within acceptable business norms.
Auditors might not be sufficiently qualified to make such determination.

Sub-section (c) deals with material breaches of any fiduciary duty.  The nature
and extent of fiduciary duties are not crisply demarcated and the decision as to
whether a duty exists and whether it has been breached will involve an
understanding of the evolving law on the topic as it is developed by the courts.

Of particular relevance is the doubtful existence of any fiduciary duty upon
company directors to members, shareholders, creditors and clients of the entity
of the company, each of which grouping are specifically referred to in this
definition.
We therefore recommend that the definition be amended as indicated in the
body thereof.
For further explanation of our concerns refer to detailed comments under section
F of the introduction

 “rule” means a rule prescribed by the Regulatory Board under section 10;
“third party” means any person other than a client; and
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“training contract” means a written training contract entered into in the
prescribed form and registered with the Regulatory Board whereby a prospective
registered auditor is duly bound to serve a registered auditor for a specified
period and is entitled to receive training in the practice and profession of a
registered auditor.

Objectives of the Act
2. The objectives of this Act are to -

(a) to protect the public in the Republic by regulating audit services rendered by
registered auditors;

(b) to provide for the establishment of an Independent Regulatory Board for
Auditors;

(c) to improve the development and maintenance of internationally comparable
ethical standards and auditing standards for auditors so as to that promote
investment and, as a consequence, employment in the Republic;

There is a contradiction as currently stated.  Investment needs will be met by
high levels of international standards to enhance global comparability.
Employment needs are not met by these high levels of international standards.
SME s need less red tape in order to prosper.
(d) to set out measures to advance the implementation of appropriate standards

of qualification and competence and good ethics in the auditing profession;
and

(e) to provide for procedures for disciplinary action in respect of improper
conduct.

(f) provide for the development and maintenance of co-operative relationships
with appropriate international regulators of audit services
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CHAPTER II
INDEPENDENT REGULATORY BOARD FOR AUDITORS

Part 1:
Establishment and legal status of Regulatory Board

Establishment and legal status
3. (1)  The Independent Regulatory Board for Auditors is hereby established
and 
 (a) is a juristic person; and

 (b) must exercise its functions in accordance with this Act and any other
relevant law.

 (2) The Regulatory Board is subject to 
 (a) the Constitution and the law; and

 (b) any directive issued by the Minister in terms of section 31.30
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Part 2:
Functions of Regulatory Board

General functions
We believe that the powers of the Board are not adequately explicit to authorise it to
carry out certain of its functions.  To this end we suggest the following amplifications.
In addition, certain of the functions should be permitted ( may ) but not compulsory
must ).

4. The Regulatory Board must, in addition to its other functions provided for in
this Act 
 (a) take any steps to promote the integrity of the auditing profession, including

  (i) investigating investigate alleged improper conduct;
  (ii) conducting conduct disciplinary hearings; and

  (iii) imposing impose sanctions for improper conduct;
 (b) take any steps it considers necessary to protect the public in their dealings

with registered auditors;
 (c) prescribe the standards of professional qualifications, competence, ethics

and conduct of registered auditors;
(d) conduct any inspection required for the purposes of

(i) obtaining assurance on the maintenance of professional standards by
an RA

(ii) monitoring the effective implementation of any training contracts, or
(iii) any other matter required to give effect to the provisions of this Act,

and may
 (d)(e) participate in the activities of international bodies whose main purpose

is to develop and set auditing standards and to promote the auditing
profession;

 (e)(f) publish a journal or any other publication, and issue newsletters and
circulars containing information and guidelines relating to the auditing
profession; and

 (f)(g) encourage education in connection with, and research into any matter
affecting the auditing profession; and

 (g)(h)take any measures it considers necessary for the proper performance
and exercise of its functions or duties or to achieve the objectives of this
Act.

(i) co-operate with appropriate international regulators of audit services for
the purposes of reciprocal arrangements
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Functions with regard to accreditation
5. The Regulatory Board must, subject to this Act 
 (a) prescribe minimum requirements for accreditation of professional bodies

in addition to those provided for in this Act;
 (b) consider and decide on any application for accreditation;

 (c) prescribe the period of validity of the accreditation;
 (d) keep a register of accredited professional bodies and decide on 

  (i) the register to be kept;
  (ii) the maintenance of the register; and
  (iii) the reviewing of the register and the manner in which alterations

thereto may be effected; and

 (e) terminate the accreditation of professional bodies in accordance with this
Act.

Functions with regard to registration of auditors
Please refer to our overarching comment in section G of the introduction in order to
understand and contextualise our comment on this section.

6. (1) The Regulatory Board must, subject to this Act 
 (a) prescribe minimum qualifications, competency standards and

requirements for registration of auditors in addition to those provided for in
this Act;

 (b) consider and decide on any application for registration of auditors;
 (c) prescribe the period of validity of the registration of a registered auditor;

 (d) keep a register of registered auditors, both individuals and firms, and
decide on 

  (i) the nature and form of registers to be kept;
 (ii) the maintenance of the registers; and

 (iii) the reviewing of the registers and the manner in which alterations
thereto may be effected;

 (e) ensure that these registers are of registered auditors is at all reasonable
times open to inspection by any member of the public; and

 (f) terminate the registration of registered auditors in accordance with this
Act.
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Functions with regard to education, training and professional development
Please refer to our overarching comment and explanation in section D of the
introduction for a full explanation of our suggested changes.  In addition we have
provided a complete suggested redrafting (which contains additional provisions) at
the end of §7.  To minimise confusion, our suggested redraft is in italics.
In the event that our redraft is not acceptable, we suggest the following minimum
changes:

7. (1) The Regulatory Board must -

 (a) either conditionally or unconditionally, recognise or withdraw the
recognition of educational institutions and their educational qualifications
or programmes or continued education, training and professional
development programmes in the auditing profession;

(a) recognise or withdraw the recognition, in whole or in part, of the education,
training, assessment and continuing professional development
programmes of any accredited professional body;

See comments in section D for further explanation
 (b) recognise or withdraw the recognition of any accredited professional body

to conduct any final qualifying examination contemplated in section 387 or
conduct any such examination for the purposes of section 38;

 (c) prescribe requirements for and conditions relating to and the nature and
extent of continued continuing education, training and professional
development;

 (d) prescribe training requirements, including, but not limited to, the period of
training and the form for of training contracts;

 (e) approve and register training contracts entered into by prospective
registered auditors;

(e) should be may  and moved to subsection (2) below.
 (f)(e) prescribe competency requirements;

 (g) either conditionally or unconditionally, recognise or withdraw the
recognition of registered auditors as training officers;

(h) establish mechanisms for registered auditors to gain recognition of their
qualifications and professional status in other countries;

(i) enter into an agreements with any person or body of persons, within or
outside the Republic, with regard to the recognition of any examination or
qualification for the purposes of this Act; and

 (j) give advice to, render assistance to, consult with or interact with any
organ of state, statutory body, educational institution, professional body
or examining body with regard to educational facilities for and the
education, training and professional development of registered auditors
and prospective registered auditors.

(g), (h), (i) and (j) should be may  and moved to subsection (2) below.
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 (2) The Regulatory Board may -
 (a) either conditionally or unconditionally, recognise or withdraw the

recognition of the education, assessment and continuing professional
development programmes of educational institutions.

 (e)(b) approve and register training contracts entered into by prospective
registered auditors;

 (g)(c) either conditionally or unconditionally, recognise or withdraw the
recognition of registered auditors as training officers;

 (h)(d) establish mechanisms for registered auditors to gain recognition of
their qualifications and professional status in other countries;

 (i)(e) enter into an agreements with any person or body of persons, within or
outside the Republic, with regard to the recognition of any examination or
qualification for the purposes of this Act.

 (j)(f) give advice to, render assistance to, consult with or interact with any
organ of state, statutory body, educational institution, professional body or
examining body with regard to educational facilities for and the education,
training and professional development of registered auditors and
prospective registered auditors.

(g) establish and administer an education fund for the purpose of education,
training, professional development and continued education, training and
professional development of registered auditors and students in the
auditing profession.



58

Suggested redraft of section 7
7. (1) The Regulatory Board must-

 (a) prescribe the education, training and assessment requirements for
professional competence for a registered auditor;

 (b) prescribe training requirements, including, but not limited to, the period of
training and the form of training contracts;

 (c) prescribe requirements for and conditions relating to the nature and the
extent of continuing education, training and professional development;

 (d) recognise or withdraw the recognition, in whole or in part, of the education,
training, assessment and continuing professional development
programmes of any accredited professional body;

 (e) monitor the recognised education, training, assessment and continuing
professional development programmes of accredited professional bodies,
in order to renew or withdraw recognition;

 (f) recognise or withdraw the recognition of any accredited professional body
to conduct any final qualifying examination contemplated in section 37 or
conduct any such qualifying examination for the purposes of section 38;

 (2) The Regulatory Board may where all or part of the education, training,
assessment and continuing professional development programmes of an
accredited professional body are not recognised 
 (a) either conditionally or unconditionally recognise or withdraw the

recognition of the education, assessment and continuing professional
development programmes of educational institutions;

 (b) monitor the recognized education, assessment and continuing
professional development programmes of educational institutions;

 (c) conduct a qualifying examination

 (d) approve and register training contracts entered into by prospective
registered auditors;

 (e) either conditionally or unconditionally, recognize or withdraw the
recognition of registered auditors as training officers;

 (f) enter into agreements with any persons or body of persons, within or
outside the Republic, with regards to the recognition of any examination or
qualification for the purposes of this Act;

 (g) establish mechanisms for registered auditors to gain recognition of their
qualifications and professional status in other countries;

 (h) give advice to, render assistance to, consult with or interact with any organ
of state, statutory body, educational facilities for the education, training
and professional development of registered auditors and prospective
registered auditors; and.
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 (i) establish and administer an education fund for the purpose of education,
training, professional development and continued education, training and
professional development of registered auditors and students in the
auditing profession.
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Functions with regard to fees and charges
8. (1) The Regulatory Board must prescribe

 (a) accreditation and registration fees;
 (b) annual fees, or portion thereof in respect of a part of a year;

 (c) the date on which any fee or levy is payable;
 (d) the fees payable in respect of any examination referred to in section 38,

conducted by an accredited professional body or by the Regulatory Board;
and may prescribe

 (e) any levies payable for the purposes of the education fund referred to in
section 8(2);

 (f) fees payable for an inspection or review undertaken by the Regulatory
Board in terms of section 47; or and

 (g) fees payable for any other service rendered by the Regulatory Board; any
other fee or levy it considers necessary.

 (2) The Regulatory Board may grant exemption from payment of any fees or
levies referred to in subsection (1).

The issue of fees for inspections has an implication for the proposed co-operative
relationships with international regulators of audit services.  These must be
discretionary not mandatory



61

Part 3:
Powers of Regulatory Board

General powers
9. The Regulatory Board may 

 (a) determine its own staff establishment and appoint a chief executive officer,
and employees in posts on the staff establishment on such conditions,
including the payment of remuneration and allowances, as it may
determine;

 (b) determine the expenses reimbursable and remuneration payable to its
board members or the members of any committee of the Regulatory
Board;

 (c) collect fees and levies and invest funds;

 (d) borrow or raise money in accordance with the Public Finance
Management Act, 1999;

 (e) with a view to the promotion of any matter relating to the auditing
profession, grant bursaries or loans to prospective registered auditors;

 (f) finance any publications;
 (g) acquire, hire, maintain, let, sell or otherwise dispose of movable or

immovable property for the effective performance and exercise of its
functions, duties or powers;

 (h) decide upon the manner in which agreements must be entered into;
 (i) obtain the services of any person, including any organ of state or

institution to perform any specific act or function;
 (j) determine where its head office must be situated;

 (k) confer with any organ of state;
 (l) open, and operate its own bank accounts;

(m)ensure that adequate risk management and internal control practices
Corporate governance is legislated in terms of the PFMA.

 (n) perform legal acts, or institute or defend any legal action proceedings in its
own name; and

 (o) do anything that is incidental to the exercise of any of its functions or
powers.

Powers to make rules
10.(1) The Regulatory Board may, by notice in the Gazette, prescribe rules with
regard to

 (a) any matter that is required or permitted to be prescribed in terms of this
Act; and
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 (b) any other matter for the better execution of this Act or a function or power
provided for in this Act.

 (2)(a) Before the Regulatory Board prescribes any rule under this section, it
must publish a draft of the proposed rule in the Gazette together with a
notice calling on the public to comment in writing within a period stated in
the notice, which period may not be less than 30 days from the date of
publication of the notice,

 (b) If the Regulatory Board alters the draft rules because of any comment, it
need not publish those alterations before prescribing the rule unless the
changes are substantial and therefore require re-exposure.

 (3) The Regulatory Board may, if circumstances necessitate the immediate
publication of a rule, publish that rule without consultation as contemplated in
subsection (2).
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Part 4:
 Governance of Regulatory Board

Appointment of board members
11.(1) The Regulatory Board consists of not more than ten non-executive
members appointed by the Minister.
The term non executive  is not defined but the Regulatory Board members can
hardly be described as non executive, as the Bill is currently drafted.  We are not
certain what do these words mean or add?  We notice elsewhere that it states
that the Minister has executive  power over the Board.  We are not certain that
these terms are correct, and our suggested changes should be viewed in this
context.
 (2) On the date this legislation comes into force, and thereafter three months
before the expiry of the terms of office of the existing members, the Minister must
appoint persons with suitable qualifications to effectively to manage oversee and
guide the activities of the Regulatory Board, based on their knowledge and
experience.
In addition, we believe that for the sake of transparency and good governance
the pre requisite qualifications, knowledge or experience of board members, and
alternates, should be clearly set out.
 (3) When making the appointments, the Minister must take into consideration,
amongst other factors-
 (a) the need for transparency and representivity within the broader

demographics of the South African population;
 (b) any nominations received in terms of subsection 5; and
 (c) the availability of persons to serve as members of the Regulatory Board.
 (4) Disregarding any vacancy in its membership, not more than 40% of the
members of the Regulatory Board must may be registered auditors.
 (5) Before the Minister makes the appointments, the Regulatory Board must, by
notice in the Gazette and in any national newspaper, invite nominations from
members of the public.
 (6) The Minister may appoint an alternate member for every member of the
Regulatory Board and the alternate member may attend and take part in the
proceedings at any meeting of the Regulatory Board whenever the member to
whom he or she has been appointed as an alternate is absent from such
meeting.
 (7) The Regulatory Board must as soon as practicable possible after the
appointment of its members, must publish by notice in the Gazette 
 (a) the name of every person appointed together with their qualifications and

experience;
 (b) the date from which the appointed appointment takes effect; and
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 (c) the period for which the appointment is made.
 (8) The Minister must prescribe a code of conduct for board members.

Term of office of board members
12. (1) A member of the Regulatory Board appointed in terms of section 11 holds
office for such period, but not exceeding two three years, as the Minister may
determine at the time of his or her appointment.
We do not believe that two years is long enough
 (2) A member of the Regulatory Board may be reappointed, but, subject to
subsection (3), may not serve more than two consecutive terms of office,

 (3) Despite subsections (1) and (2), the Minister may, by notice in the Gazette,
after consultation with the Regulatory Board, extend the period of office of all the
board members of the Regulatory Board for a maximum period of twelve months.
 (4) Despite subsection (1), the Minister may, by notice in the Gazette, after
consultation with the Regulatory Board, terminate the period of office of a
member or all the members of the Regulatory Board 

 (a) if the performance of the member is unsatisfactory;
 (b) if the member, either through illness or for any other reason, is unable to

perform the functions of office effectively; or
 (c) if the member, whilst holding office has failed to comply with or breached

any legislation regulating the conduct of members, including any the
applicable code of conduct.

Disqualification from membership and vacation of office
13. (1) A person may not be appointed as a member of the Regulatory Board if
that person 

 (a) is not a South African citizen and ordinarily resident in the Republic;
A double negative coupled with a proviso is difficult to read:  it might be better to
split this into two subsections:
 (a) is not a South African citizen;

 (b) is not ordinarily resident in the Republic
 (b)(c) is an unrehabilitated insolvent;

 (c) has been convicted of an any offence in the Republic (other than an
offence committed prior to 27 April 1994 associated with political
objectives), and was sentenced to imprisonment without an the option of a
fine, or, in the case of fraud, to a fine or imprisonment or both;

(d) subject to subsection (2), has been convicted of an any offence in a
foreign country and was sentenced to imprisonment without an the option
of a fine, or, in the case of fraud, to a fine or imprisonment or both;
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We are not certain why fraud has been singled out as worse than any other
offence, such as theft, where it comes to serving on the board.  We could
appreciate a distinction being drawn in the registration section, (where it is not in
fact drawn) but not here.  We suggest that this section be harmonised with
§37(3) as follows (subject to our reservations about the Minister prescribing fine
limits, as set out in §37)

 (d) has been convicted, whether in the Republic or elsewhere, of theft, fraud,
forgery, uttering a forged document, perjury, an offence under the
Prevention and Combating of Corrupt Activities Act, 2004 (Act No. 12 of
2004), or any offence involving dishonesty, (other than theft, fraud or
forgery committed prior to 27 April 1994 associated with political
objectives), and has been sentenced to imprisonment, without the option
of a fine or to a fine exceeding such an amount as may be prescribed by
the Minister;

 (e) has, as a result of improper conduct, been removed from an office of trust;
or

Bearing in mind that these are absolute bars, is this clause not a little vague?  In
any event, improper conduct is defined as relating to this Act, and is thus covered
by (f).  We suggest the deletion of this sub section.

 (f) has in terms of this Act been found guilty of improper conduct.
This seems a little harsh  many people of sound character who have served on
the Board have been guilty of minor disciplinary misdemeanours  sometimes in
a representative capacity.  We suggest a minimum punishment as a bar to
nomination.

 (2) For the purposes of subsection (1)(d), the Minister must take in as far as
reasonably possible cognisance of the prevailing circumstances in a foreign
country relating to a conviction.
 (3) The membership of a member of the Regulatory Board ceases if he or she

 (a) becomes disqualified in terms of subsection (1) from being appointed as a
board member of the Regulatory Board;

 (b) resigns by written notice addressed to the Regulatory Board;
 (c) is declared by the High Court to be of unsound mind or mentally

disordered or is detained under the Mental Health Act, 1973 (Act No. 18 of
1973);

 (d) has, without the leave of the Regulatory Board, been absent from more
than two consecutive meetings of the Regulatory Board; or

 (e) ceases to be permanently resident in the Republic; or
 (f) ceases to be a South African citizen.
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 (4) If a member of a Regulatory Board becomes disqualified on a ground
mentioned in subsections (1) or (3), such person ceases to be a board member
from the date of becoming disqualified.
 (5)(a) If a member of the Regulatory Board dies or vacates his or her office

 before the expiration of his or her term of office, the Minister may appoint
a person to fill the vacancy for the unexpired portion of the period for
which that board member was appointed.

 (b) If the Minister appoints a person to fill the vacant seat, the appointment
must be made within 60 days from the date on which the vacancy
occurred.

Chairperson and deputy chairperson
14.(1)(a) The Regulatory Board must elect a chairperson and a deputy

chairperson from among its members.

 (b) The chairperson and deputy chairperson each hold office for a period of
two years from the date of their appointment.

 (2) If the chairperson is absent or for any reason unable to perform his or her
functions as chairperson, the deputy chairperson must act as chairperson, and
whilst he or she so acts he or she has all the powers and must perform all the
duties of the chairperson.

 (3) If both the chairperson and deputy chairperson are absent or for any reason
unable to preside at a Regulatory Board meeting, the board members present
must elect a person to act as chairperson, who whilst he or she so acts he or she
has all the powers and must perform all the duties of the chairperson.

Meetings
15. (1) The Regulatory Board meets as often as circumstances require, but at
least twice every year, and at such time and place as the Regulatory Board may
determine,
 (2) The chairperson may at any time convene a special meeting of the
Regulatory Board at a time and place determined by the chairperson.
 (3) Upon a written request signed by not less than three members of the
Regulatory Board, the chairperson concerned must convene a special meeting of
the Regulatory Board to be held within three weeks after the receipt of the
request, and the meeting must take place at a time and place determined by the
chairperson.

 (4) A majority of the members of the Regulatory Board present at a meeting
constitutes a quorum.
 (5)(a) Every member of the Regulatory Board, including the chairperson, has

one vote.
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 (b) In the event of an equality of votes, the chairperson of the meeting has a
casting vote in addition to his or her deliberative vote.

Decisions
16.(1) The decision of the majority of the members present at a duly constituted
meeting is the decision of the Regulatory Board.

 (2) No decision taken by or act performed under the authority of the Regulatory
Board is invalid only by reason of 

 (a) a casual vacancy on the Regulatory Board; or
 (b) the fact that any person who was not entitled to sit as a board member of

the Regulatory Board participated in the meeting at the time the decision
was taken or the act was authorised, if the board members who were
present and acted at the time followed the required

Duties of board members
17.The board of the Regulatory Board is the accounting authority of the
Regulatory Board within the meaning of the Public Finance Management Act and
must, in addition to the duties and responsibilities provided for in the Public
Finance Management Act, -
 (a) provide effective, transparent, accountable and coherent corporate

governance and conduct effective oversight of the affairs of the Regulatory
Board;

 (b) comply with all applicable legislation and agreements;
 (c) communicate openly and promptly with the Minister, any ministerial

representatives, professional bodies and registered auditors;
 (d) deal with the Minister, any ministerial representatives, professional bodies

and registered auditors in good faith; and
This implies that they do not have deal with other people in good faith  surely
not the intention.
 (e) at all times act in accordance with the code of conduct for board members

as may be prescribed by the Minister.
We believe there must be a code of conduct  see our suggested new §11(8)

Chief executive officer
18.(1)  The chief executive officer is responsible for the day to day management
of the Regulatory Board and is accountable to the Regulatory Board.

 (2) The chief executive officer must enter into a performance agreement with
the Regulatory Board on acceptance of his or her appointment.
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Delegations
19.(1) The Regulatory Board may

 (a) in writing delegate any of its powers to a committee, the chief executive
officer or a member of the Regulatory Board or any other person or body
of persons established in terms of this Act but may not delegate the power
to prescribe rules.

 (b) assign any employee of the Regulatory Board to perform any of its duties.
 (2) A delegation or assignment in terms of subsection (1) -

 (a) is subject to any limitations or conditions that the Regulatory Board may
impose;

 (b) may authorise be sub-delegation delegated; and
A delegation or assignment cannot authorise a sub-delegation.

 (c) does not divest the Regulatory Board of the delegated power or the
performance of the assigned duty.

 (3) The Regulatory Board may confirm, vary or revoke any decision taken by a
committee, the Chief Executive Officer or a member of the Regulatory Board as a
result of a delegation or assignment in terms of subsection (1).
Whilst we fully understand and support the principles of accountability on which
this section is premised, we are afraid it is open to abuse.  It permits the Board to
second guess decisions taken regarding discipline, passing examinations and
passing practice review.  We fear this might be opening a hornet s nest.  If (as
has been suggested) the objective of this section is to create an appeal
mechanism from certain committee decisions, this should be said so clearly and
should specifically be provided for.  The RB should not be involved in taking
these specialist decisions.  Every disgruntled failed examinee, or punished RA,
or RA who does not like his or her review finding, will be appealing to the Board
to vary or revoke the decision of the committee.  So will disgruntled
complainants.

We believe that guidelines on intervention should be legislated.  Prior to any
decisions being changed, consultation with all parties concerned must surely
take place.  Also where this occurs, full reasons for changed decisions should be
made available to all parties concerned.  We believe that, in the interests of good
governance (which this section seeks to ensure), and in order to overcome
insinuations of interference or partisanship, the RB must provide full reasons and
justification, and provide these in a transparent manner, for any decisions which
it seeks to overturn.

In conclusion. the wording of the section, which is drafted in the alternative and
uses may  not must , makes it unclear what the status of the committees
decisions are.  Does each decision have to be confirmed by the RB?  Or are they
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deemed to be confirmed unless challenged?  We assume that it is the latter, but
perhaps this could be clarified.
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Part 5:
Committees of Regulatory Board

Establishment of committees
20.(1) The Regulatory Board, subject to subsection (2), may establish
committees to assist it in the performance of its functions and it may at any time
dissolve or reconstitute any such committee.

 (2) The Regulatory Board must appoint at least the following permanent
committees 
 (a) a committee for auditor ethics in accordance with section 21;
 (b) a committee for auditing standards in accordance with section 22;

 (c) an education, training and professional development committee;
 (d) an investigating committee; and

 (e) a disciplinary committee.
 (f) an inspection committee.

 (3)(a) A committee consists of as many members as the Regulatory Board
considers necessary.

 (b) The Regulatory Board, subject to sections 21, 22 and 24 and taking into
account, amongst others, the need for transparency and representivity
within the broader demographics of the South African population, may
appoint any person as a member of a committee.

 (c) If the Regulatory Board does not designate a chairperson for a committee,
other than a disciplinary committee, the committee may elect a
chairperson from among its members.

 (4) The Regulatory Board must provide funding to its committees in such a way
that the committees can perform their functions effectively.
 (5) Sections 15 and 16 relating to meetings and decisions of the Regulatory
Board, respectively, with the necessary changes apply in respect of any
committee, except that the committees must meet at least four times a year.

Committee for auditor ethics
We believe that the prescriptive formulation of this committee is a hang over from
previous drafts of the Bill.  The Bill as currently drafted allows for maximum
flexibility in the appointment of committee members and this is, with respect, as it
should be.  If it is intended that these particular two committees in §s 21 and 22
require certain specific constituencies to be represented, this can be
accommodated by prescribing these as minimums.  See our comment in the
body of the text.
21.(1) The committee for auditor ethics must consist of at least the following
members appointed by the Regulatory Board, taking into account, amongst
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others, the need for transparency and representivity within the broader
demographics of the South African population;

These words have been used up front in § 20(3)(a)  it is not necessary to repeat
them here

(a) three registered auditors;
 (b) three persons representing users of audit services;

 (c) one person representing an exchange which is the holder of a stock
exchange licence issued under the Securities Services Act, 2004 (No. 36
of 2004); and

 (d) one advocate or attorney with at least ten years  experience in the
practice of law.

 (2) The committee for auditor ethics must assist the Regulatory Board

 (a) to determine what constitutes improper conduct by registered auditors by
developing rules and guidelines for professional ethics, including a code of
professional conduct;

 (b) to interact on any matter relating to its functions and powers with
professional bodies and any other body or organ of state with an interest
in the auditing profession; and

 (c) to provide advice to registered auditors on matters of professional ethics
and conduct.

Committee for auditing standards
22. (1) The committee for auditing standards consists of at least the following
members appointed by the Regulatory Board, taking into account, amongst
others, the principles of transparency and representivity
These words have been used up front in §20(3)(a)  it is not necessary to repeat
them here.  If they must be repeated, they should be harmonised.

(a) five registered auditors;

 (b) one person with experience of business;
 (c) the incumbent of the office of the Auditor-General, or a person nominated

by that incumbent;
 (d) the incumbent of the office of Executive Officer of the Financial Services

Board, or a person nominated by that incumbent;
 (e) one person with experience in the teaching of auditing at a university

recognised or established under the Higher Education Act, 1997 (Act No.
101 of 1997);

 (f) one person nominated by any stock exchange licensed under the
Securities Services Act, 2004 (No. 36 of 2004);
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 (g) the Commissioner of the South African Revenue Services established in
terms of the South African Revenue Services Act, 1997 (Act No. 34 of
1997), or a person nominated by that incumbent; and

 (h) the incumbent of the office of the Registrar of Banks, or a person
nominated by that incumbent.

 (2) The committee for auditing standards must assist the Regulatory Board
 (a) to develop, maintain, adopt, issue or prescribe auditing pronouncements;
 (b) to consider relevant international changes by monitoring developments by

other auditing standard-setting bodies and sharing information where
requested;

 (c) to promote and ensure the relevance of auditing pronouncements by 
  (i) considering the needs of users of audit reports;

  (ii) liaising with the other committees of the Regulatory Board on
standards to be maintained by registered auditors and to receive
feedback from such committees on areas where auditing
pronouncements are needed;

  (iii) ensuring the greatest possible consistency between auditing
pronouncements issued in South Africa and accepted international
pronouncements; and

  (iv) consulting with professional bodies on the direction and
appropriateness of auditing pronouncements; and

 (d) to influence the nature of international auditing pronouncements by -

 (i) preparing comment on exposure drafts or discussion papers and
replies to questionnaires prepared by the International Assurance and
Auditing and Assurance Standards Board or a successor body; and

The AASB currently issues comment letters on all exposure drafts but has a
policy that it should only issue comment letters when members have major
concerns.  It might be impractical to legislate this requirement.

(ii) nominating representatives to committees of the International
Assurance and Auditing and Assurance Standards Board or a
successor body when requested to do so by the Regulatory Board.

Currently the PAAB cannot do this as it is not a member of IFAC

Matters relating to the appointment of members to committees for auditor
ethics and auditing standards

23.(1) When the need for an appointment to the committees for auditor ethics or
auditing standards arises and the appointment depends on a nomination, the
committees for auditor ethics or auditing standards must provide the Regulatory
Board with the name of the nominated person, the name of any nominated
alternate and any further relevant information, whereupon the Regulatory Board
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must in writing appoint the nominated persons within three months of receipt of
the nominations.

This section makes provision for the appointment of alternates for nominated
members.  There is no similar provision for alternates for other members.

 (2) Where any person s appointment to the committees for auditor ethics or
auditing standards is dependent on a nomination, the Regulatory Board may
make the duration of the appointment terminable on notice given by the
nominating office-holder to the Regulatory Board that the nominated person has
left its employment.
 (3) A member of the committees for auditor ethics or auditing standards whose
term has expired continues to serve until a successor has been appointed.

Disciplinary committee
Please refer to our overarching comment in section E of the introduction.  Time
has simply not permitted the same minimum amendment of this section, as we
have been able to supply for other sections.  We refer the drafters to our line by
line comment and urge them to effect changes to the section to make it more
workable.
24.A disciplinary committee 
 (a) must be chaired by a judge or senior advocate;

If the provisions of the Bill had been in place, as currently drafted, in 2004, the
disciplinary committee would have been called upon to date, to hear 56 cases, at
an average of one day per case.
The Draft Auditing Profession Bill for submission to Cabinet Committee and
Cabinet allowed for former judges and former senior advocates to chair the
disciplinary committee (this was subsequently changed).  We believe that the
previous version was the correct route to follow.  We doubt that serving judges
will have the capacity to chair these hearings.  We believe that the experience of
retired judges could be well harnessed to chair these hearings, as well as that of
senior counsel.  In addition we believe that senior attorneys (who are indeed
eligible to serve as Judges in our courts) should also be eligible to chair these
hearings.

 (b) must consist of a majority of non-registered auditors; and
The word non-  was a late insertion after the Draft Bill for submission to Cabinet
Committee and Cabinet was first introduced.  It either purports to establish a new
category of person, a non-registered  auditor (and if so, what is this)  or else it
refers to the same category pf people in (c), ie, non RAs.  This is unclear.  It is
also impossible to envisage a disciplinary tribunal with NO representation from
the profession it is disciplining.  This is unprecedented in any of the regulatory
boards we researched in this country or abroad.

If the intention was to have a committee on which RAs may serve, but must be in
the minority, there are clearer ways of saying this.  We do not believe that the
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composition of such a vital committee of the RB should be so open to
interpretation.

 (c) may consist of include other suitable qualified persons that who are not
associated with the auditing profession

Needless to say, this is a matter of great concern to the profession.  Six out of 20
(some 30%) of the disciplinary hearings conducted between August 2003 and
August 2005 were practice review matters.  With the greatest of respect, we do
not believe that the average non-auditor will either appreciate the technical
issues being raised, or will understand why they are so crucial.
There are too many disciplinary cases already to call on the same people all the
time, to hear them (quite apart from issues such as language and conflict).  The
disciplinary committee has traditionally worked on a pool  and panel  system (a
pool of say 25 people appointed by the Board as the Disciplinary Committee
and any five of them, plus chairperson, constituting a panel  to hear a particular
case).  Even allowing for the fact that with all non-RAs on the committee there
are less likely to be conflicts, and even if there were to be appointed alternates 
which is not really appropriate in the Discipline arena  one would not overcome
this obstacle (see §20(5) read with §15(4) which deals with quorums  it makes it
clear that a majority of the appointed committee members must be present.  A
disciplinary hearing is not a meeting  in the conventional sense.)
We would also prefer clarity on what constitutes suitably qualified persons .
We would be happy to discus suggested improvements to this section with the
drafters.
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Part 6:
Funding and financial management of Regulatory Board

Funding
25.The Regulatory Board is funded from 

 (a) the collection of prescribed fees;
 (b) all other monies which may accrue to the Regulatory Board from any other

legal source, including sanctions imposed by the Regulatory Board and
the Disciplinary Committee; and

 (c) moneys appropriated for that purpose by Parliament.

Annual budget and strategic plan
26.The annual budget and strategic plan of the Regulatory Board must be

submitted to the Minister in terms of the Public Finance Management Act.

Financial management, financial statements and annual report
27.The financial management and the preparation and submission of financial

statements and annual reports must comply with the Public Finance
Management Act.
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Part 7:
National government oversight and executive authority

Executive authority Oversight
We are uncertain as to what is envisaged by the Minister having executive authority
over the Board, nor are we convinced that this would be desirable.  Our
understanding is that he is to exercise oversight  failing which every unpopular
action which is taken by a committee is appealable  not only to the RB  but if the
decision is still unpopular, once again to the Minister.  Is this the intention?

28.(1) The Minister exercises executive authority oversight over the Regulatory
Board and the Regulatory Board is accountable to the Minister.

 (2) In exercising executive authority oversight over the Regulatory Board the
Minister must, in addition to the matters provided for in the Public Finance
Management Act 
 (a) ensure that the Regulatory Board complies with the this Act, the Public

Finance Management Act [duplication] and any other applicable
legislation;

 (b) ensure that the Regulatory Board is managed responsibly and
transparently, and meets its contractual and other obligations;

 (c) establish and maintain clear channels of communication between him or
her and the Regulatory Board; and

 (d) must monitor and annually review the performance of the Regulatory
Board.

Ministerial representatives
29. (1) The Minister may designate an officials of the National Treasury as his
or her representatives on the board of the Regulatory Board.
 (2) Ministerial representatives appointed in terms of subsection (1) represent
the Minister as participating observers [this is a contradiction in terms] at
meetings of the board of the Regulatory Board.  A ministerial representative
 (a) has no vote

 (b) is bound by the same observations of confidentiality as any Board
member

 (c) is obliged to comply with the code of ethics for members as prescribed.
We presume that this is the intention.

 (3) The Minister or his or her designated representative or representatives may
at any time call or convene a meeting of the Regulatory Board in order for the
board to give account for actions taken by it.
 (4)(a) A ministerial representative must represent the Minister faithfully at

meetings of and with the Regulatory Board, without consideration of
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personal interest or gain, and must keep the Minister informed of what
transpired at meetings of the Regulatory Board.

 (b) A ministerial representative must act in accordance with the instructions of
the Minister and may be reimbursed for expenses [by whom] in connection
with his or her duties as a Ministerial representative, but may not receive
any additional compensation or salary for such duties.

This is a new concept to us.  We are not certain how many representatives are
envisaged, but we would have thought that one would be enough, particularly as
the Minister appoints all the Board members as well.  We presume that these
representatives act in an oversight capacity, with no voting right, and believe that
that Act should make specific provision regarding this, as indicated above.

Investigations and directives
30. (1)(a) The Minister may, from time to time issue directives to the Regulatory
Board
  (i) to undertake a specific function 
    (aa) at its own cost; or
    (bb) against full or partial payment, as directed by the Minister; or

 (ii) to stop or desist from performing a specific function if that function
We believe that guidelines on this section should be legislated.  Prior to such
directives being issued, consultation with all parties concerned must surely take
place.  Also where this occurs, full reasons for the directive should be made
available to all parties concerned.  We believe that, in the interests of good
governance, the Minister must provide full reasons and justification, and provide
these in a transparent manner, for any such directive.
 (b) The Regulatory Board must comply with any directive given by the

Minister.
 (2) The Minister, may at any time, may investigate the affairs or financial
position of the Regulatory Board and may recover from the Regulatory Board
reasonable costs incurred as a result of an investigation.

Access to Information
31.The Regulatory Board must provide the Minister or his or her Ministerial
representative with access to any information which as may be reasonably be
requested.
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CHAPTER III
ACCREDITATION AND REGISTRATION

Please refer to our general comment and explanation in section D of the
introduction for a full explanation of our suggested changes.

Part 1:
Accreditation of professional bodies

Application for accreditation
32 (1) A professional body must apply, on the prescribed application form, to the
Regulatory Board for accreditation.
 (2) If the Regulatory Board is satisfied that the professional body complies
with its requirements for accreditation, it must grant the application on payment of
the prescribed fee.

Requirements for accreditation
33. In order to qualify for accreditation, a professional body must demonstrate, to
the satisfaction of the Regulatory Board that 

 (a) it complies in whole or in part with the prescribed requirements for the
professional development and achievement of professional competence
through its recognised education, training and assessment programmes

 (b) it has appropriate mechanisms for ensuring that its members participate in
continuing professional development as recognised or prescribed by the
Regulatory Board;

 (c) it has mechanisms to ensure that its members are disciplined where
appropriate;

 (d) it is, and is likely to continue to be financially and operationally viable for
the foreseeable future;

 (e) it keeps a register of its members in the form prescribed by the Regulatory
Board;

 (f) it has in place appropriate programmes and structures to ensure that it is
actively endeavouring to achieve the objective of being representative of
all sectors of the South African population; and

 (g) it meets any other requirement prescribed by the Regulatory Board from
time to time.

Retaining accreditation
34. In order to retain its accreditation, an accredited professional body must at
least once a year at a time prescribed by the Regulatory Board, satisfy the
Regulatory Board in the prescribed manner that it continues to comply with the
requirements for accreditation listed in section 34 33.
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Termination of accreditation
35.(1) The accreditation of an accredited professional body lapses

automatically if
 (a) it ceases to exist; or
 (b) it fails to pay any prescribed fee, levy or portion thereof within such period

as may be prescribed by the Regulatory Board.
 (2)(a) The Regulatory Board, subject to subsection (3), must cancel the

accreditation by it of a professional body if that body ceases to comply with
any requirement for accreditation, in terms of section 33 or 34.

This is only feasible if the principle of partial accreditation as suggested in our re-
work of §33(a) is accepted.

 (b) The Regulatory Board must prior to cancelling an accreditation, give
notice in writing to the professional body concerned of its intention to
cancel and the reasons on which it is based, and afford the professional
body a period, of not less than 21 days and not more than 30 days, in
which to submit grounds reasons for its not proceeding with cancellation.

(c) The Regulatory Board, pending the outcome of the process referred to in
paragraph (b), may suspend the accreditation of a professional body if it
considers it in the best interest of the public or the auditing profession and
may make such alternative arrangements to accommodate the needs of
its members during the period of suspension as it may consider
necessary.

(d) If the Regulatory Board considers that cancellation of accreditation would
not be in the best interests of the public or the auditing profession or the
members of a professional body referred to in subsection (3), it may
extend the accreditation of the professional body concerned on such
conditions as it considers appropriate.

 (3) A professional body may by written notice to the Regulatory Board
renounce its accreditation.
 (4)(a) On the termination of the accreditation of a professional body, the

professional body must inform all the registered auditors who were its
members at the time of the termination -

  (i) of the termination of its accreditation; and

  (ii) of their duty to provide the Regulatory Board with the written proof
referred to in section 36(2).

 (b) On the termination of the accreditation of a professional body, the
Regulatory Board must publish a notice informing all the registered
auditors who were members of the professional body at the time of the
termination -

  (i) of the termination of its accreditation; and
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(ii) of their duty to provide the Regulatory Board with the written proof
referred to in section 36(2).

 (5) A professional body, which is no longer accredited, is not relieved of any
outstanding financial obligation towards the Regulatory Board.

Effect of termination of accreditation on registered auditors
36.(1) The fact that the accreditation of a professional body has ended as
provided in terms of section 35, does not affect the registration under this Act of
any registered auditor who was a member of the professional body at the time of
the termination.

Says does not affect registration yet §36(2) and (3) explain the effect on
registration.  Perhaps the word affect  could be substituted.

 (2) Registered auditors referred to in subsection (1) who where were members
of the professional body referred to in subsection (1) must within six months of
the termination of the accreditation of the professional body, or within such other
period as may be prescribed by the Regulatory Board provide written proof to the
satisfaction of the Regulatory Board that they 
 (a) have become members of another accredited professional body; or

 (b) have made arrangements for their continuing professional development.
 (3) Where a registered auditor referred to in subsection (1) fails to comply with
the requirements of subsection (2), the Regulatory Board, subject to subsection
(4) may cancel the registration of the registered auditor under this Act.

 (4) The Regulatory Board must prior to the cancelling the registration of a
registered auditor give notice in writing to the registered auditor concerned of its
intention to cancel and the reasons on which it is based, and afford the registered
auditor a period, of not less than 21 days and not more than 30 days, in which to
submit grounds reasons for its not proceeding to with cancellation.
[To harmonise with §35(2)(b)]
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Please read our comments in the body of the text in the light of our over arching
comment in section G of the introduction.  As you will appreciate, we have
substantial comment on this section and have set out a complete suggested redraft
at the end of §40.  To minimise confusion, our suggested redraft is in italics.

In the event that our redraft is not acceptable, we suggest the following minimum
changes:

Part 2:
Registration of individual auditors and firms

Application for registration of individuals as registered auditors
37. (1)(a) A person An individual must apply, on the prescribed application form,

to the Regulatory Board for registration, together with the prescribed fee.
 (2) If, after considering an application, the Regulatory Board is satisfied that the
applicant 
 (a) has complied with the prescribed education, training and assessment

requirements for a registered auditor.
Please refer to our overarching comments in section D of the introduction in
order to understand and contextualise our comment here

(a) has been certified by an accredited professional body, to comply with the
prescribed education, training and competency requirements for a
registered auditor;

(b) has, , served under a registered training contract for the prescribed period;
(c) has, passed any examinations prescribed, recognised or conducted by the

Regulatory Body,
(b) meets any additional registration requirement as prescribed by the

regulator from time to time in accordance with section 6
 (c) is resident in South Africa

 (d) if the applicant is not a member of an accredited professional body, have
has arranged for his or her continuing professional development;

 (e) is a fit and proper person to practise the profession; and
 (f) is competent to practise as a registered auditor if a period of more than

five years has elapsed between the date of complying with the education,
training and professional development requirements for a registered
auditor, or the last date of registration with the Regulatory Board, and the
date of the application

then, subject to subsections (3) and (5), the Regulatory Board must register the
applicant, enter the applicants name in the register, and issue to the applicant a
certificate of registration on payment of the prescribed fee.[Move these words up
as indicated, or else it appears that the prescribed fee is in respect of the issue of
the certificate.]
We note that the age restriction has been removed.
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We note that there is no longer a specific section dealing with re-registration.  We
are uncertain if the implications of this have been considered.

 (3) The Regulatory Board may not register an individual if that individual 
 (a) has at any time been removed from an office of trust because of

misconduct related to a discharge of that office;
This is very vague, possibly unenforceable.  Removed by whom?  At what level?
After what sort of hearing?  What sort of misconduct?

 (b) has been convicted, whether in the Republic or elsewhere, of theft, fraud,
forgery, uttering a forged document, perjury, an offence under the
Prevention and Combating of Corrupt Activities Act, 2004 (Act No. 12 of
2004), or any offence involving dishonesty, (other than theft, fraud or
forgery committed prior to 27 April 1994 associated with political
objectives), and has been sentenced to imprisonment, without the option
of a fine or to a fine exceeding such an amount as may be prescribed by
the Minister;

What are the implications if an otherwise refusable application is received prior to
the Minister prescribing the amount?  We suggest that an amount be fixed in the
Bill, subject to the Minister s right to amend it.

In addition we are not familiar with this type of clause, although we understand
perfectly well the reasons for its inclusion.  Are there any guidelines for verifying
averments that potentially serious financial crimes were committed for political
objectives?

 (c) is for the time being declared by a competent court to be of unsound mind
or unable to manage the person s their own affairs; or

 (d) is disqualified from registration under a sanction imposed under this Act.
 (4) For the purposes of subsection (3)(b), the Regulatory Board must take
cognisance of the prevailing circumstances in a foreign country relating to a
conviction.
 (5) The Regulatory Board may decline to register a person an individual who is
an unrehabilitated insolvent, has entered into a compromise with creditors or has
been provisionally sequestrated.

Termination of registration
38.(1) Subject to subsection (4), the Regulatory Board must cancel the
registration of any registered auditor
 (a) who subsequent to registration becomes subject to any of the

disqualifications mentioned in section 37(2)(3);
 (b) whose registration was made in error or on information subsequently

proved to be false; or
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 (c) who prior to registration has been guilty of improper conduct by reason
because of which the registered auditor is in the opinion of the Regulatory
Board not a fit and proper person to be registered.

Why was he or she then registered in the first place?  Surely they would have
been debarred by the fit and proper  provision?  Improper conduct is defined and
seems only to relate to conduct by persons registered in terms of this Act  so we
cannot imagine how an unregistered person can be guilty of improper conduct.
We cannot imagine what situation this is intended to cover.  If the RB registers a
person and they are unaware of some conduct on the part of that person which
would have rendered them to be not fit an proper  is that not covered by section
38(1)(b)?
 (2) The registration of a registered auditor automatically lapses if he, she or it
fails to pay a prescribed fee, levy or portion thereof within the period prescribed
by the Regulatory Board, or to comply with the provisions of section 39(1), or any
conditions as may have been prescribed in terms of section 39(2), or ceases to
be resident in South Africa.

 (3) Subject to subsection (4), the Regulatory Board may cancel the registration
of any registered auditor -
 (a) whose estate is sequestrated or provisionally sequestrated or who enters

into a compromise with creditors; or

 (b) who ceases to be a member of an accredited professional body and does
not within six months of such cessation provide written proof to the
satisfaction of the Regulatory Board that he or, she or it has made
arrangements for their continuing professional development.

We doubt firms are going to be members of Institutes
 (4) Prior to cancelling a registration in terms of section 38(1) or (3), the
Regulatory Board must give notice in writing to the registered auditor concerned
of its intention to cancel and the reasons grounds on which it is based, and afford
the registered auditor a period, of not less than 21 days and not more than 30
days, in which to submit grounds reasons for its not proceeding with cancellation.
 (5) At the written request of a registered auditor, the Regulatory Board must
remove the registered auditor s name from the register, but the removal does not
affect any liability incurred by the registered auditor prior to the date of the
removal.
 (6) The fact that a registered auditor s registration has been cancelled or
removed terminated [to include lapsing] does not prevent the Regulatory Board
from instituting disciplinary proceedings for conduct committed prior to the
cancellation or removal termination [to include lapsing].

 (7) As soon as practicable possible after a registered auditor s registration has
been cancelled or removed terminated in terms of this section the Regulatory
Board must publish a notice of the cancellation or removal termination, specifying
the registered auditor s name.

Removal in terms of the disciplinary procedures has its own publication criteria.
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Renewal of registration
39.(1) A registered auditor must, at least three months prior to the prescribed
expiry date of his or her registration, apply in the prescribed manner to the
Regulatory Board for the renewal of his or her registration.
Please see our over arching comments on this section

 (2) The Regulatory Board may prescribe conditions for the renewal of
registration.

Registration of firms
40.(1) The only firms that may become registered auditors are-
 (a) partnerships of which all the partners are individuals who are themselves

registered auditors;
 (b) sole proprietors; and
 (c) companies, which comply with subsection (3).

 (2) (a) On an application by a firm which complies with section 40(1) must
apply is a partnership fulfilling the conditions in subsection (1)(a) or a sole
proprietor, on the prescribed application form to the Regulatory Board for
registration.,

(b) if after considering the application, the Regulatory Board is satisfied that
the applicant complies with the provisions of section 40(1), the Regulatory Board
must register the firm as a registered firm auditor on payment of the prescribed
fee.
It seems that companies to do not have to pay a registration fee.  This is a
double payment for sole practitioners.  Has this been thought through.
 (3) The Regulatory Board may only must register a company as a registered
auditor if, the following conditions are fulfilled 
 (a) the company is incorporated and registered as a company under the

Companies Act, 1973, with a share capital and its memorandum of
association provides that its directors and past directors shall be liable
jointly and severally, together with the company, for its debts and liabilities
contracted during their periods of office;

 (b) only individuals who are registered auditors are shareholders of the
company;

 (c) every shareholder of the company is a director thereof, and every director
is a shareholder except that 

  (i) where a shareholder of the company dies, the estate of the
shareholder may continue to hold the relevant shares for a period of
six months as from the date of the death or for such longer period as
the Regulatory Board may approve; or
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  (ii) where a shareholder of the company ceases to conform to any
requirement of paragraph (b), the shareholder may continue to hold
the relevant shares for a period of six months as from the date on
which the shareholder ceases so to conform or for such longer
period as the Regulatory Board may approve,

 and provided that 

(aa) no voting rights attach to any share contemplated in paragraph
(c)(i) and (ii); and

(bb) a shareholder mentioned in that paragraph does not act as a
director of the company or receive, directly or indirectly, any
director s fees or remuneration or participate in the income of or
profits earned by the company in its business; and

 (d) the articles of association of the company provide that 
  (i) the company may, without confirmation by a court, purchase on such

terms as it may deem expedient any shares held in it and the shares
purchased are available for allotment in accordance with the
company s articles of association; and

  (ii) despite any provision to the contrary in any other law, that a member
of the company may not appoint a person who is not a member of the
company to attend or speak or vote on behalf of the member at any
meeting of the company.

 (4) A company, subject to subsection (3)(c), must immediately ceases to
engage in public practice when it ceases to conform to subsection (3), and the
Regulatory Board must cancel the registration of that firm.
 (5) In its application to a company, [not clear] which is a registered auditor,
section 20 of the Companies Act, 1973, has effect with the omission of
subsection (1)(b).
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Please refer to our over arching comment in section G of the introduction in order
to understand and contextualise our comment on this section.  Due to the
difficulty of editing in the body of the Bill, as we have done elsewhere (other than
for straightforward grammatical edits), we set out below our suggested re-
wording of this section, with reasoning.
In order to distinguish this from the body of the Bill, it is set out in italics.
For convenience, the definitions of registered firm  as well as of registered
auditor , incorporating our suggested changes, are reproduced here as well.

 “registered firm” means a partnership, company or sole proprietor referred to
in section 40;

“registered auditor” means an individual registered as an auditor with the
Regulatory Board, and includes a reference to a registered firm, where the
context so indicates;

Suggested redraft of §s 37 - 40
Application for registration of individuals as registered auditors

37. (1)(a) An individual must apply to the Regulatory Board for registration, on
the prescribed application form, together with the prescribed fee.

 (2) If, after considering an application, the Regulatory Board is satisfied that the
applicant 

 (a) has complied with the prescribed education, training and assessment
requirements for a registered auditor.

 (b)  meets any additional registration requirement as prescribed by the
regulator from time to time in accordance with section 6.

 (c) has arranged for his or her continuing professional development; if the
applicant is not a member of an accredited professional body,

  (d) is a fit and proper person to practise the profession;
 (e) is competent to practise as a registered auditor if a period of more than

five years has elapsed between the date of complying with the education,
training and professional development requirements for a registered auditor,
or the last date of registration with the Regulatory Board, and the date of the
application, and

 (f) is resident in the Republic
then, subject to subsections (3) and (5), the Regulatory Board must register the
applicant and issue to the applicant a certificate of registration.
 (3) The Regulatory Board may not register an individual if that individual 

 (a) has at any time been removed from an office of trust because misconduct
related to a discharge of that office;
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 (b) has been convicted, whether in the Republic or elsewhere, of theft, fraud,
forgery, uttering a forged document, perjury, an offence under the
Prevention and Combating of Corrupt Activities Act, 2004 (Act No. 12 of
2004), or any offence involving dishonesty, (other than theft, fraud or
forgery committed prior to 27 April 1994 associated with political
objectives), and has been sentenced to imprisonment, without the option
of a fine or to a fine exceeding R300 or any other amount as may be
prescribed by the Minister;

 (c) is for the time being declared by a competent court to be of unsound mind
or unable to manage their own affairs; or

 (d) is disqualified from registration under a sanction imposed under this Act.
 (4) For the purposes of subsection (3)(b), the Regulatory Board must take
cognisance of the prevailing circumstances in a foreign country relating to a
conviction.
 (5) The Regulatory Board may decline to register an individual  who is an
unrehabilitated insolvent, has entered into a compromise with creditors or has
been provisionally sequestrated.

Registration of firms
38.(1) Only firms which are registered with the Regulatory Board  may be
appointed as registered auditors
 (2)  The only firms which are eligible for registration in terms of this section are
-
 (a) sole proprietors where the proprietor is a registered auditor;

 (b) partnerships of which all the partners are registered auditors; and
 (c) companies, which comply with the following provisions -

  (i) the company is incorporated and registered as a company under the
Companies Act, 1973, with a share capital and its memorandum of
association provides that its directors and past directors shall be liable
jointly and severally, together with the company, for its debts and
liabilities contracted during their periods of office;

  (ii) only individuals who are registered auditors are shareholders of the
company;

  (iii) every shareholder of the company is a director thereof, and every
director is a shareholder except that 

  (aa) where a shareholder of the company dies, the estate of the
shareholder may continue to hold the relevant shares for a period
of six months as from the date of the death or for such longer
period as the Regulatory Board may approve; or

(bb) where a shareholder of the company ceases to conform to any
requirement of paragraph (b), the shareholder may continue to
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hold the relevant shares for a period of six months as from the
date on which the shareholder ceases so to conform or for such
longer period as the Regulatory Board may approve,

 and provided that 

(cc) no voting rights attach to any share contemplated in paragraph
(c)(i) and (ii); and

(dd) a shareholder mentioned in that paragraph does not act as a
director of the company or receive, directly or indirectly, any
director s fees or remuneration or participate in the income of or
profits earned by the company in its business; and

  (iv) the articles of association of the company provide that 
(aa) the company may, without confirmation by a court, purchase on

such terms as it may deem expedient any shares held in it and
the shares purchased are available for allotment in accordance
with the company s articles of association; and

(bb) despite any provision to the contrary in any other law, that a
member of the company may not appoint a person who is not a
member of the company to attend or speak or vote on behalf of
the member at any meeting of the company.

 (3) No individuals other than individuals registered in terms of section 37 may
be admitted as partners or shareholders of firms registered in terms of this
section.

Contravention of this section should be an offence under the holding out section
 we have included it in §54

 (4) A firm must apply to the Regulatory Board, for registration, on the
prescribed application form.

 (5) If, after considering an application, the Regulatory Board is satisfied that the
applicant complies with the provisions of section 40(1), the Regulatory Board
must register the applicant.

Termination of registration
39.(1) Subject to subsection (5), the Regulatory Board must cancel the
registration of any individual registered auditor 
 (a) who subsequent to registration becomes subject to any of the

disqualifications mentioned in section 37(3);
 (b) whose registration was made in error or on information subsequently

proved to be false; or
 (2) The registration of an individual registered auditor automatically lapses if he
or she fails to pay a prescribed fee, levy or portion thereof within the period
prescribed by the Regulatory Board, or to comply with any conditions as may
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have been prescribed in terms of section 40, or is no longer resident in the
Republic.

 (3) The registration of a registered firm automatically lapses if its sole
proprietor, all its partners or all its directors, as the case may be, cease to be
registered for any reason.
 (4) Subject to subsection (5), the Regulatory Board may cancel the registration
of any individual registered auditor -
 (a) whose estate is sequestrated or provisionally sequestrated or who enters

into a compromise with creditors; or
 (b) who ceases to be a member of an accredited professional body and does

not within six months of such cessation provide written proof to the
satisfaction of the Regulatory Board that he or she has made
arrangements for their continuing professional development.

 (5) Prior to cancelling a registration, in terms of section 39(1) or (4) the
Regulatory Board must give notice in writing to the registered auditor concerned
of its intention to cancel and the grounds on which it is based, and afford the
registered auditor a period, of not less than 21 days and not more than 30 days,
in which to submit reasons for not proceeding with cancellation.

 (6) At the written request of a registered auditor, the Regulatory Board must
remove the registered auditor s name from the register, but the removal does not
affect any liability incurred by the registered auditor prior to the date of the
removal.

 (7) The fact that a registered auditor s registration has been terminated does
not prevent the Regulatory Board from instituting disciplinary proceedings for
conduct committed prior to the termination.
 (8) As soon as possible after a registered auditor s registration has been
terminated in terms of this section, the Regulatory Board must publish a notice of
the termination, specifying the registered auditor s name.

Renewal of registration
40.  The Regulatory Board may prescribe conditions for the renewal of
registration.
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CHAPTER IV
CONDUCT BY AND LIABILITY OF REGISTERED AUDITORS

Practice
41. (1)  Only a registered auditor may engage in public practice or hold out as
an registered auditor in public practice or use the description registered auditor ,
public accountant , certified public accountant , registered accountant and

auditor , accountant and auditor in public practise practice , or forensic auditor
or any other designation or description likely to create the impression of being an
registered auditor in public practice.
The omission of registered auditor  from this section was presumably an
oversight.  We have added forensic auditor  as, in our experience this is an area
of huge confusion to the public.

(2) (a) A person who is not registered in terms of this Act may not
  (i) perform any audit services;

This term audit services  is not defined but it appears in several sections, notably
§s 41  45.  It is acceptable only if the line break which we suggest in the
definition section, is implemented.

 (ii) pretend to be, or in any manner hold or allow him or herself to be held
out as a person registered in terms of this Act;

(iii) use the name of any registered auditor or any name or title referred to
in subsection (1); or

 (iv) perform any act indicating, or calculated to lead persons to believe that
he, or she or it is registered in terms of this Act.

This is one instance where we believe the use of the word person  should indeed
extend to firms.
 (b) Paragraph (a)(i) may must not be construed as prohibiting any person

from performing audit services identified in terms of this section, if such
services are performed in the service of or by order of and under the
direction, control, supervision of or in association with a registered auditor
entitled to perform the auditing services identified and who must assume
responsibility for any auditing services so performed.

We do not believe that the introduction of yet another term auditing services
is advisable.
 (3) Nothing in this section prohibits 

 (a) any person employed exclusively at a salary by an entity and not carrying
on business on his or her own account, from using the description internal
auditor  or accountant  in relation to that entity;

 (b) any member of a not-for-profit club, institution or association from acting
as auditor for that club, institution or association if he or she receives no
fee or other consideration for such audit services; or
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 (c) the Auditor-General from appointing any person who is not a registered
auditor to carry out on his behalf any audit services which he or she is
required to undertake in terms of the Public Audit Act, 2004 (Act No, 25 of
2004) required to undertake.

 (4) Except with the consent of the Regulatory Board, a registered auditor may
not knowingly employ in connection with the public practice of the registered
auditor
It has happened in the past that a struck off person has ostensibly joined a new
firm in a non professional capacity, but in fact runs it, which is why we would
prefer it if a person who has been struck off may not be employed at all without
the RB s consent.
 (a) any person who is for the time being suspended from public practice

under any provision of this Act; or
See our comment in section E of the introduction.

 (b) any person who is no longer registered as an registered auditor as a result
of the name of the person having been removed from the register or being
disqualified from registration by virtue of a finding of misconduct and
sanction imposed on the person under section 52; or

 (c) any person who applied for registration, but whose application the
Regulatory Board declined under section 37.

(5) A registered auditor who is not in public practice as an individual practitioner
may practise as a member of a firm only if, by virtue of section 40, the firm is
itself a registered auditor.
It originally appeared to us that this was circuitous logic.  Thereafter it appeared
to us that this might be a section which compels firms to register.  We believe
that the issue of registering firms is best dealt with in the registration section, and
the offence of admitting non-RAs to firms in the offences section, as we have
suggested.  In those circumstances, unless this section in fact means something
entirely different we suggest it is deleted.
 (6) A registered auditor may not 

 (a) practise under a firm name or title unless on every letterhead bearing the
firm name or title there appears 

  (i) the registered auditor s present first names, or initials, and surname; or
 (ii) in the case of a partnership, at least the present first names, or initials,

and surnames of the managing partners or, if there are no managing
partners, of the active partners or, where such a letterhead is used
only by a branch office of the partnership, at least the present first
names, or initials, and surnames of the managing partners at that
branch office or, if there are no such resident partners, of the partners
assigned to that branch office; or

 (iii) in the case of a company, the names of the directors as required by
section 171 of the Companies Act 1973 (Act No. 61 of 1973);
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Time has not permitted us to redraft this section, but it is confusing and difficult to
read.  We suggest it is re-worked to achieve the apparent objective of permitting
both individuals and firms being registered and recognised to practice.
 (b) sign any account, statement, report or other document which purports to

represent auditing services performed by the registered auditor, unless the
auditing services was were performed by the registered auditor, or under
the personal supervision or direction of the registered auditor, or by or
under the personal supervision or directions of one or more of the
partners, co-directors or co-members of the registered auditor, as the case
may be;

See our comment under §41(2)(b)
 (c) perform professional auditing services unless adequate risk management

practises and procedures are in place; or
See our comment under §41(2)(b)

 (d) engage in public practice during any period in respect of which the
registered auditor has been suspended from public practice.

See our comment in section E of the introduction
 (7) The provisions of subsection (6)(b) do not apply in respect of audit services

 (a) performed on behalf of a registered auditor by another registered auditor;
or

This would be in conflict with the requirements of ISA 600 Using the work of
another auditor .

 (b) performed by another registered auditor in a partially completed
assignment which the previous registered auditor was unable to complete
as a result of death, disability or other fortuitous unforeseen cause not
under the control of the previous registered auditor, and which assignment
the successor registered auditor is engaged to complete; or

(c) performed outside the Republic by a member of a professional body of
registered auditors outside the Republic whose status, in the opinion of
the Regulatory Board, is at least equal to that demanded by the
Regulatory Board for the profession in the Republic.

This would be in conflict with the requirements of ISA 600 Using the work of
another auditor .
 (8) Nothing in subsection (7)(b) prevents any registered auditor from signing
the firm name or title under which the registered auditor practises.
 (9) For the purposes of section 171 of the Companies Act, 1973 (Act 61 of
1973), in relation to such a company as is described in section 40, it must be
regarded as sufficient if a catalogue, circular or letter to which the said section
171 applies and which emanates from a branch office of any company contains
the required particulars in respect of directors attached to that branch office.
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 (10) In order to engage in public practice, a registered auditor must have paid
all applicable prescribed fees.

Compliance with rules
42.All registered auditors must comply with rules prescribed by the Regulatory
Board,

Information to be furnished
This section reads with difficulty because of the fact that it has to apply to both
firms and individuals. Please refer to our over arching comments in section G of
the introduction in this regard.
 We have substantial comment on this section and have, for ease of reading,
have set out a complete suggested redrafting at the end of §43.  To minimise
confusion, our suggested redraft is in italics.

43.(1) Every registered firm that is a registered auditor must notify the Regulatory
Board of any change in its name, composition or address not later than 30 days
after the date on which the change takes place.
 (2) Within fourteen days of the receipt of a written request from any client, for
whom a registered auditor acts as auditor or person who proposes to appoint the
registered firm auditor as its auditor, the registered firm auditor must furnish the
following information 
 (a) every firm s name or title under which the registered auditor or the

registered firm practises,
 (b) Its the place or places of business of all firms in which the registered

auditor is in public practice as a partner director or member; and
 (c) the full names of all (if any) of the registered auditor s its partners or co-

directors, or co-members or its sole proprietor. and
 (d) the registered auditor s first names or initials, surname, ordinary business

address and ordinary residential address.
 (3) In subsection (2) the auditor s firm  means the partnership or company of

which the  Every registered auditor must notify the Regulatory Board of any
change of address not later than 30 days after the date on which the change
takes place, provided that notification by a firm of which that registered auditor
is a member, in terms of section 43(1), is a partner or member and where,
under that subsection, a registered auditor is required to supply information
relating to a firm, the supply of the information in the name of the firm must be
a sufficient compliance by the  with the obligation of the individual registered
auditor for the purposes of this subsection.
(4) Within fourteen days of receipt of a written request form any client, or
person who proposes to appoint an individual registered auditor as its auditor,
the registered auditor must furnish the following information 

(a) every firm name or title under which he or she practises, and its place or
places of business; and

(b) the full names of any partners or co-directors.
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(5) Any registered auditor
(a) who has previously informed the Regulatory Board that he or she does not

provide an audit service must notify the Regulatory Board forthwith if he or
she commences providing an audit service;

(b) who provides an audit service must notify the Regulatory Board forthwith if
he or she ceases to provide such audit service.
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Suggested redraft

Information to be furnished
43.(1) Every registered firm must notify the Regulatory Board of any change in its
name, composition or address not later than 30 days after the date on which the
change takes place.

 (2) Within fourteen days of receipt of a written request from any client, or
person who proposes to appoint the registered firm as its auditor, the registered
firm must furnish the following information 
 (a) -its place or places of business, and

 (b) the full names of all of its partners or directors, or its sole proprietor.
 (3) Every registered auditor must notify the Regulatory Board of any change of
address not later than 30 days after the date on which the change takes place,
provided that notification by a firm of which that registered auditor is a member,
in terms of section 43(1), is sufficient compliance by the individual for the
purposes of this subsection

 (4) Within fourteen days of receipt of a written request from any client, or
person who proposes to appoint an individual registered auditor as its auditor,
the registered auditor must furnish the following information 
 (a) every firm name or title under which he or she practises, and its place or

places of business; and
 (b) the full names of any partners or co-directors.

 (5) Any registered auditor
 (a) who has previously informed the Regulatory Board that he or she does not

provide an audit service must notify the Regulatory Board forthwith if he or
she commences providing an audit service

 (b) who provides an audit service must notify the Regulatory Board forthwith
if he or she ceases to provide such audit service.
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General obligation in relation to audit service.
Please read our comments in the body of the text in the light of our over arching
comment in section F of the introduction in order to understand and contextualise
our comments on this section.

44. (1) The registered auditor may not, without such qualifications as may be
appropriate in the circumstances, express an opinion to the effect that any
financial statement, including any annexure thereto, which relates to the entity,
 (a) fairly represents, in all material respects, the financial position of the entity

and the results of its operations and cash flow, or
 (b) are properly prepared, in all material respects, in accordance with the

basis of the accounting and financial reporting framework as disclosed in
the relevant financial statements

unless a registered auditor who is conducting the audit services of an the entity is
satisfied about the criteria specified in subsection (2).

The International Standards on Auditing which have been adopted for use in
South Africa, recognise that not all financial statements are prepared in
accordance with a financial reporting framework which is designed to achieve fair
presentation such as South African Statements of Generally Accepted
Accounting Practice (SA GAAP) or International Reporting Standards (IFRS).
In some instances where an audit is required, the financial statements have been
prepared using another basis of accounting , for example, a basis prescribed by
legislation or regulation, which might differ from SA GAAP or IFRS.  In terms of
the International Standards on Auditing the auditor may express an opinion on
such financial statements provided that the basis of accounting is adequately
disclosed in the relevant financial statements, and the basis is considered
suitable.  In such instances the auditor does not refer to presents fairly in all
material respects , but rather to properly prepared in all material respects .

(2) The criteria referred to in subsection (1) are 
 (a) that the registered auditor has carried out the audit services free from any

restrictions whatsoever and in compliance, so far as applicable, with
auditing pronouncements relating to the conduct of the audit; and

 (b) that the registered auditor has by means of such methods as are
reasonably appropriate having regard to the nature of the entity, satisfied
him or herself of the existence of all assets and liabilities shown on the
financial statements;

 (c) that proper accounting records in one of the official languages of the
Republic and using the currency of the Republic have been kept in
connection with the entity in question so as to reflect and explain all its
transactions and record all its assets and liabilities correctly and
adequately; and
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 (d) that the registered auditor has obtained all information, vouchers and
other documents which in the registered auditor s opinion were necessary
for the proper performance of the registered auditor s duties;

 (e) that the registered auditor has not had occasion, in the course of the audit
services or otherwise during the period to which the audit services relates,
to send a report to the Regulatory Board under section 45 relating to a
reportable irregularity, or that, if such a report was so sent, the registered
auditor has been able, prior to expressing the opinion referred to in
subsection (1), to send to the Regulatory Board a notification under
section 45 that the registered auditor has become satisfied that no
reportable irregularity has taken place or is taking place;

 (f) that the registered auditor has complied with all requirements of any laws
relating to the audit services of that entity; and

 (g) that the registered auditor is satisfied, as far as is reasonably practicable
possible having regard to the nature of the entity and of the audit services
carried out as to the fairness or the truth or the correctness, as the case
may be, of the financial statements.

 (3) If a registered auditor or, where the registered auditor is a member of a
registered firm, any other member of that firm was responsible for keeping the
books, records or accounts of an entity, the registered auditor must, in reporting
on anything in connection with the business or financial affairs of the entity,
indicate that the registered auditor or that other member of the registered firm
was responsible for keeping those accounting records.
 (4) For the purpose of subsection (3), a person must not be regarded as
responsible for keeping the books, records or accounts of an entity by reason
only of the fact that that person makes closing entries, assists with any adjusting
entries, or frames any financial statements or other document from existing
records.

 (5) A registered auditor may not conduct the audit services of any financial
statements of an entity, whether as an individual registered auditor or as a
member of a registered firm, if, at any time during a period to which those
financial statements relate or at any time during the two years ending at the
beginning of that period the registered auditor has or had an conflict of interest in
respect of that entity as prescribed by the Regulatory Board.

We agree that RAs should not have a conflict of interest when acting in the
capacity of auditor to an entity.  Conflicts of interest could arise, inter alia, from

• a financial interest in a client  in various degrees

• a recent previous appointment in the entity concerned

• provision of other services to the entity

• family and personal relationships

• actual or threatened litigation by or against the entity concerned
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Given the broad scope of conflict of interest , we are uncertain as to how the
absence of conflict for a period of two years prior to the audit period is to be
interpreted.
We would certainly agree that it is reasonable that a past employee of an entity
should not be eligible for appointment as its auditor for a period of two years.  We
suspect that this is the intention of §44(5) but, if so, this needs to be made
perfectly clear.
If the section remains unchanged it will have the (surely unintended) effect that
auditors may never hold shares in a listed company, or have a loan with a bank
(financial interest) because they might at some stage in the future be asked to
accept appointment as auditor of that company or bank.  This would pertain even
if they disposed of their interest (or moved their account) before accepting the
appointment, and even if they declared this interest.
The RB has the power to prescribe in its Code of Conduct what it believes to be
appropriate with regard to conflicts of interest  and these could change on an
ongoing basis.  We do not believe that such a broad provision as this will meet
the purposes for which is was intended without severely curtailing the freedom of
individuals.

Duty to report on irregularities
Please read our comments in the body of the text in the light of our over arching
comment in section F of the introduction for a full explanation of our suggested
changes.  We have grave concerns about this section.
For ease of reading we have prepared a complete suggested redrafting (which
contains additional provisions) which is set out at the end of §45.  To minimise
confusion, our suggested redraft is in italics.
The effect of the proposed amendments is that:

• The management board of the entity is still given the opportunity to make
representations to the auditor about the possible irregularity as well as its
proposed plan of action where such irregularity exists.

• All irregularities are still reported to the RB within 30 days, and where deemed
so appropriate by the auditor at a sooner date.

• Public interest remains the primary focus.
45. (1)(a) A nominated registered auditor of an entity that which is satisfied or

has reason to believe that a reportable irregularity has taken place or is
taking place in respect of that entity must, without delay, send a written
report to the Regulatory Board.

(b) The report must give particulars of the reportable irregularity referred to in
(1)(a) and include such other information and particulars, as the
nominated registered auditor considers appropriate.

45(1)(a) A nominated registered auditor of an entity that is satisfied or has
reason to believe that a reportable irregularity has taken place or is taking
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place in respect of that entity must, without delay, send a written report to
the management board of the entity, unless public interest demands that
the reportable irregularity must be reported immediately to the Regulatory
Board at the same time as it is reported to the management board of the
entity.  In the case of the latter, the Regulatory Board must, without delay,
notify any regulator of the reportable irregularity in accordance with the
provisions of (3) of this section.  The provisions of (2) of this section must
still be complied with.

 (b) The report must give particulars of the reportable irregularity referred to in
(1)(a) and include such other information and particulars, including where
applicable, the fact that the irregularity has been reported to the
Regulatory Board, as the nominated registered auditor considers
appropriate.

 (c) The auditor must at the same time draw the attention of the management
board of the entity to the provisions subsection 2(a), 2(b) and 2(c) and
request the management board, without delay, to acknowledge receipt in
writing of the receipt of the report referred to in (1)(a).

The section as drafted seeks to address the weakness of the procedure followed
under §20(5) of the current Act by requiring the auditor to report to the
Regulatory Board without delay .  Under the current system the auditor is
required to give the undertaking thirty days in which to effectively rectify the
irregularity.  In urgent cases a delay involved in that notice period and in the
subsequent submission of a report to the PAAB can produce unacceptable
delays in the initiation of remedial steps by the regulators.

The Bill now requires that the auditor reports irregularities without delay , or in
other words immediately, to the RB without affording the undertaking the
opportunity to respond to or rectify the situation before being reported to the RB.
We appreciate that there could be situations of sufficient gravity, mainly due to
public interest, where immediate reporting might be warranted, the requirement
that the auditor report directly to the RB without first reporting to the management
board of the client, in most instances, is ill-advised.
(2)(a) The nominated registered auditor must within 3 days of sending the report

to the Regulatory Board notify the members of the management board of
the entity in writing of the sending of the report referred to in subsection
(1) and the provisions of this section.

(b) A copy of the report to the Regulatory Board must accompany the notice.

(3) The nominated registered auditor must as soon as reasonably possible but
no later that 30 days from the date on which the report referred to in subsection
(1) was sent to the Regulatory Board

(a) take all reasonable measures to discuss the report referred to in
subsection (1) with the members of the management board of the entity;

(b) afford the members of the management board of the entity an opportunity
to make representations in respect of the report; and
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(c) send another report to the Regulatory Authority, which report must include

(i) a statement that the nominated registered auditor is of the opinion that

(aa) no reportable irregularity has taken place or is taking place; or
(bb) the suspected reportable irregularity is no longer taking place and

that adequate steps have been taken for the prevention or
recovery of any loss as a result thereof, if relevant; or

(cc) the reportable irregularity is continuing; and
(ii) detailed particulars and information supporting the statement referred

to in paragraph (i).
(2)  The nominated registered auditor must as soon as reasonably possible but
no later that 30 days from the date on which the report referred to in subsection
(1) was sent to the management board of the entity -

(a) take all reasonable measures to discuss the report referred to in
subsection (1) with the members of the management board of the entity;

(b) afford the members of the management board of the entity an opportunity
to make representations in respect of the report; and

(c) send a report to the Regulatory Board, which report must include 
where the matter has already been reported to the Regulatory Board in terms

of section 45(1)(a)
(i) a statement to the effect that the nominated registered auditor has

complied with the provisions of subsection 1, and (2)(a) and 2(b), of
this section;

(ii) a statement that the nominated registered auditor is of the opinion
that -

(ee) no reportable irregularity has taken place or is taking place; or
(ff) the suspected reportable irregularity is no longer taking place and

that adequate steps have been taken for the prevention or
recovery of any loss as a result thereof, if relevant; or

(gg) the suspected reportable irregularity is no longer taking place and
that adequate steps have been taken for the prevention a similar
irregularity, but that any loss as a result of the irregularity are not
recoverable, if relevant; or

(hh) the reportable irregularity is continuing; and
(iii) detailed particulars and information supporting the statement referred

to in paragraph (ii).
where the matter has not already been reported to the Regulatory Board,
the nominated registered auditor must furnish such report in terms of
section 45(1)(a)
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We are concerned that the process as drafted does not provide for the reporting
of irregularities where preventative steps have been taken by the management
board of the entity, but for which the losses are not and cannot be recovered or
recoverable.

 (43) The Regulatory Board must as soon as possible after receipt of a report
containing a statement referred to in paragraph (b)(c)(i)(cc) or (dd)of subsection
(3)(2), notify any appropriate regulator, or any other person, institution or body
which it deems appropriate, in writing of the details of the reportable irregularity
to which the report relates and provide it with a copy of the report.
The inability of the RB to distribute the report on a reportable irregularity to any
persons (juristic and natural), institution or body, other than those contained in
the definition on appropriate regulator, defeats the objective of this section, as
some irregularities may or can never be reported due to absence of an
appropriate regulator, for example to donors, and more specifically international
donors, in the case of donor funded organisations.
(4)  The Regulatory Board may, where it deems appropriate, disclose any
information relating to the report as contemplated in subsection to all or any of
the following 

(a)  any state official vested with a statutory interest in the entity;
(b)  any partner, member, shareholder or creditor of the entity;

(c)  any juristic person of whom the entity is a member or who is vested with
authority over the entity or who has the power to take disciplinary steps in
respect of the entity;

(d)  the committee of any stock exchange on which securities of the entity are
listed; and

(e)  any other person to whom the IRBA believes it to be in the public interest
to disclose.

 (5) For the purpose of the reports referred to in subsections (1) and (3), a
registered auditor may carry out such investigations as the registered auditor
may deem fit consider necessary and, in performing any duty referred to in the
preceding provisions of this section, the registered auditor must have regard to
all the information which comes to the knowledge of the registered auditor from
any source.
 (6) Where any entity is sequestrated or liquidated, whether provisionally or
finally, and a nominated registered auditor at the time of the sequestration or
liquidation 

 (a) has sent or is about to send a report referred to in subsections (1) or (3),
the report must also be submitted to a provisional trustee or trustee, or a
provisional liquidator or liquidator, as the case may be, at the same time
as the report is sent to the Regulatory Board or as soon as reasonably
possible after his or her appointment; or

 (b) has not sent a report referred to in subsections (1) or (3), and is requested
by a provisional trustee or trustee, or a provisional liquidator or liquidator,
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as the case may be, to send a report, the nominated registered auditor
must as soon as reasonably possible 

  (i) send the report together with a motivation as to why a report was not
sent; or

  (ii) submit a notice that in the nominated registered auditor s opinion no
report needed to be submitted, together with a justification of the
opinion.

(7)  Nothing in this section confers upon any person any right of action against a
nominated registered auditor or the Regulatory Board, acting in good faith, which,
but for the provisions of this section, that person would not have had.
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Suggested redraft of §45
45(1)(a) A nominated registered auditor of an entity that is satisfied or has

reason to believe that a reportable irregularity has taken place or is
taking place in respect of that entity must, without delay, send a written
report to the management board of the entity; unless public interest
demands that the reportable irregularity must be reported immediately to
the Regulatory Board at the same time as it is reported to the
management board of the entity. In the case of the latter, the Regulatory
Board must, without delay, notify any regulator of the reportable
irregularity in accordance with the provisions of (3) of this section. The
provisions of (2) of this section must still be complied with.

 (b) The report must give particulars of the reportable irregularity referred to
in (1)(a) and include such other information and particulars, including
where applicable the fact that the irregularity has been reported to the
Regulatory Board, as the nominated registered auditor considers
appropriate.

 (c) The auditor must at the same time draw the attention of the
management board of the entity to the provisions subsection 2(a), 2(b)
and 2(c) and request the management board, without delay, to
acknowledge receipt in writing of the receipt of the report referred to in
(1)(a).

 (2)  The nominated registered auditor must as soon as reasonably possible but
no later that 30 days from the date on which the report referred to in subsection
(1) was sent to the management board of the entity -

(a) take all reasonable measures to discuss the report referred to in
subsection (1) with the members of the management board of the entity;

(b) afford the members of the management board of the entity an
opportunity to make representations in respect of the report; and

(c) send a report to the Regulatory Board, which report must include
where the matter has already been reported to the Regulatory Borad in terms
of section 45(1)(a) -

(i) a statement to the effect that the nominated registered has complied
with the provisions of subsection 1, and (2)(a) and 2(b), of this
section;

(ii) a statement that the nominated registered auditor is of the opinion
that -

(aa) no reportable irregularity has taken place or is taking place; or
(bb) the suspected reportable irregularity is no longer taking place

and that adequate steps have been taken for the prevention or
recovery of any loss as a result thereof, if relevant; or

 (cc) the suspected reportable irregularity is no longer taking place
and that adequate steps have been taken for the prevention a



104

similar irregularity, but that any loss as a result of the irregularity
are not recoverable, if relevant; or

 (dd) the reportable irregularity is continuing; and
(iii) detailed particulars and information supporting the statement referred

to in paragraph (ii).
where the matter has not already been reported to the Regulatory Board,
the nominated registered auditor must furnish such a report in terms of
section 45(1)(a)

 (3)  The Regulatory Board must as soon as possible after receipt of a report
containing a statement referred to in paragraph (c)(ii)(cc) or (c)(ii)(dd) of
subsection (2), notify any appropriate regulator, or any other person, institution or
body which it deems appropriate, in writing of the details of the reportable
irregularity to which the report relates and provide it with a copy of the report.
 (4)  The Regulatory Board may, where it deems appropriate, may disclose any
information relating to the report as contemplated in subsection to all or any of
the following 

(a)  any state official vested with a statutory interest in the entity;
(b)  any partner, member, shareholder or creditor of the entity;

(c)  any juristic person of whom the entity is a member or who is vested with
authority over the entity or who has the power to take disciplinary steps in
respect of the entity;

(d)  the committee of any stock exchange on which securities of the entity are
listed; and

(e)  any other person to whom the Regulatory Board believes it to be in the
public interest to disclose.

 (5) For the purpose of the reports referred to in subsections (1) and (3), a
registered auditor may carry out such investigations as the registered auditor
may consider necessary and, in performing any duty referred to in the preceding
provisions of this section, the registered auditor must have regard to all the
information which comes to the knowledge of the registered auditor from any
source.
 (6) Where any entity is sequestrated or liquidated, whether provisionally or
finally, and a nominated registered auditor at the time of the sequestration or
liquidation 

 (a) has sent or is about to send a report referred to in subsections (1) or (3),
the report must also be submitted to a provisional trustee or trustee, or a
provisional liquidator or liquidator, as the case may be, at the same time
as the report is sent to the Regulatory Board or as soon as reasonably
possible after his or her appointment; or

 (b) has not sent a report referred to in subsections (1) or (3), and is requested
by a provisional trustee or trustee, or a provisional liquidator or liquidator,
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as the case may be, to send a report, the nominated registered auditor
must as soon as reasonably possible 

  (i) send the report together with a motivation as to why a report was not
sent; or

  (ii) submit a notice that in the nominated registered auditor s opinion no
report needed to be submitted, together with a justification of the
opinion.

(7)  Nothing in this section confers upon any person any right of action against a
nominated registered auditor or the Regulatory Board, acting in good faith, which,
but for the provisions of this section, that person would not have had.
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Limitation of liability
46. (1) In respect of any opinion expressed or report or statement made by a
registered auditor in the ordinary course of duties the registered auditor does not
incur any liability to a client or any third party, unless it is proved that the opinion
was expressed, or the report or statement made, maliciously or pursuant to a
negligent performance of the registered auditor s duties or where management
have mislead, or misrepresented facts concerning the entity, to the auditor
 (2) Despite subsection (1), a registered auditor incurs liability to third parties
who have relied on a opinion, report or statement of that registered auditor, for
financial loss suffered as a result of having relied thereon, only if it is proved that
the opinion was expressed, or the report or statement was made pursuant to a
negligent performance of the registered auditor s duties and the registered
auditor 
 (a) knew or could in the particular circumstances reasonably have been

expected to know, at the time when the negligence occurred in the
performance of the duties pursuant to which the opinion was expressed or
the report or statement was made -

 (i) that the opinion, report or statement would be used by a client to
induce the third party to act or refrain from acting in some way or to
enter into the specific transaction into which the third party entered, or
any other transaction of a similar nature, with the client or any other
person; or

 (ii) that the third party would rely on the opinion, report or statement for
the purpose of acting or refraining from acting in some way or of
entering into the specific transaction into which the third party entered,
or any other transaction of a similar  nature, with the client or any other
person; or

 (b) in any way represented, at any time after the opinion was expressed or
the report or statement was made, to the third party that the opinion,
report or statement was correct, while at that time the registered auditor
knew or could in the particular circumstances reasonably have been
expected to know that the third party would rely on that representation for
the purpose of acting or refraining from acting in some way or of entering
into the specific transaction into which the third party entered, or any other
transaction of a similar nature, with the client or any other person.

 (3) Nothing in subsections (1) and (2) confers upon any person any right of
action against a registered auditor which, but for the provisions of those
subsections, the person would not have had.

 (4) For the purposes of subsection (2) the fact that a registered auditor
performed the functions of a registered auditor is not in itself proof that, the
registered auditor could reasonably have been expected to know that 
 (a) the client would act as contemplated in paragraph (a)(i) of that subsection;

or
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 (b) the third party would act as contemplated in paragraphs (a)(ii) or
paragraph (b) of that subsection.

 (5) Subsections (1) and (2) do not affect any additional or other liability of a
registered auditor arising from 

 (a) a contract between a third party and the registered auditor; or
 (b) any other statutory provision.

 (6) A registered auditor may incur liability to any partner, member, shareholder,
creditor, or client of an entity or to any third party if the registered auditor failed to
report a reportable irregularity in accordance with section 45.
Please refer to our overarching comments in section F of the introduction for our
justifications for this deletion.
(7) A registered auditor may not through an agreement or in any other way limit
or reduce the liability that he, she or it may incur in terms of this section.
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CHAPTER V
ACCOUNTABILTY OF REGISTERED AUDITORS

Inspections
47. (1)(a) The Regulatory Board, or any person authorised by it, may, at any

time, inspect or review the practice of a registered auditor and the
effective implementation of any training contracts and may for these
purposes inspect and make copies of any information, including, but not
limited to, any working papers, statements, correspondence, books or
other documents, in the possession or under the control of a registered
auditor.

The deleted words have been incorporated into §4
 (b) Despite the generality of paragraph (1), the Regulatory Board, or any

person authorised by it, must at least once in every three year cycle
annually inspect or review the practice of a registered auditor who is the
nominated registered auditor on firm registered as a any public interest
company, as defined in the Companies Act, 1973 (Act No, 61 of 1973).

We presume that this is what the section intended.  However, the section is not
practical.  It means a trebling of our staff complement (additional cost estimated
R14 m).  The international requirement is a 3 year review cycle not an annual
review cycle  see IFAC statement SMO1.

 (2) The Regulatory Board may recover the costs of an inspection under this
section from the registered auditor concerned.

 (3) A registered auditor must, at the request of the Regulatory Board, or the
person authorised by it, produce any information, including, but not limited to, any
working papers, statements, correspondence, books or other documents, and,
subject to notwithstanding the provisions of the common law or any other law,
may not refuse to produce such information even though the registered auditor is
of the opinion that the information contains confidential information of a client.

Surely this should be notwithstanding  (not subject to ) otherwise everyone will
rely on the common law duty of confidentiality and no-one will ever hand anything
over.
 (4) A registered auditor who acts in good faith during an inspection of the public
practice of the registered auditor, and who produces information under
subsection (3) may not be held liable criminally or under civil law because of the
production of the information.
 (5) No person who is or was concerned with the performance of any function
under this section may disclose any information obtained in the performance of
that function except 

 (a) for the purpose of an investigation or a hearing under Chapter V;
 (b) to a person authorised for the purpose by the Regulatory Board and who

of necessity requires it for the performance of functions under this Act;
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 (c)(b) if the person of necessity supplies it in the performance of functions
under this Act;

What is the difference between (b) and (c)?
 (d)(c) when required to do so by order of a court of law; or
 (e)(d) at the written request of, and to, any appropriate regulator, which

requires it for the institution, or an investigation with a view to the
institution, of any disciplinary action or criminal prosecution.

 (e) at the written request of, and to, any appropriate international regulator of
audit services, which requires it for the purposes of an inspection.

Investigation of charge of improper conduct
Please refer to our overarching comment in section E of the introduction.  Time has
simply not permitted the same minimum amendment of this section, as we have
been able to supply for other sections.  We have provided a complete suggested
redrafting (which contains additional provisions) at the end of §48.  To minimise
confusion, our suggested redraft is in italics. If our redraft is unacceptable, we refer
the drafters to our line by line comment and to section E and urge them to effect
changes to the section to make it more workable, time efficient and cost effective..

48.(1) The Regulatory Board must refer any matter brought against what does
this mean a registered auditor to the investigating committee appointed under
section 20 if the Regulatory Board
 (a) on reasonable grounds suspect that a registered auditor has committed an

act which may render him or her guilty of improper conduct; or
 (b) is of the opinion that a complaint, charge or allegation of improper conduct

whether prescribed or not, which has been brought against a registered
auditor by any person appears to be justified.

 (2)(a)  If, in the course of any proceedings before any court of law, it appears to
the court that there is prima facie proof of improper conduct on the part of
registered auditor the court must direct a copy of the record of the
proceedings or such part thereof as relates to that conduct, to be sent to
the Regulatory Board.

 (b) Despite the provisions of any other law, whenever it appears to an
appropriate regulator that there is prima facie proof of improper conduct
on the part of a registered auditor, the official must forthwith send a report
of that conduct to the Regulatory Board.

 (c) The Regulatory Board must refer to an investigating committee any record
or report received by it under this subsection.

 (3) At the request of the Regulatory Board, the investigating committee must 
 (a) investigate the matter; and
 (b) obtain evidence to determine whether or not in its opinion the registered

auditor concerned may should be charged and, if so, recommend to the
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Regulatory Board the charge or charges that may be preferred against
that registered auditor.

This leaves out the whole provision for simply sending the complaint to the
accused and asking for comment.  It adds an additional process, which will take
longer.
 (4) The investigating committee may not question the registered auditor
concerned unless the investigating committee informs that registered auditor that
he or she 
 (a) has the right to be assisted or represented by another person; and
 (b) is not obliged to make any statement and that any statement so made

may he used in evidence against the registered auditor.
(5)(a) In investigating a charge of improper conduct the investigating committee

may
 (i) require the registered auditor to whom the charge relates or any other

person to produce to the committee any information, including, but not
limited to, any working papers, statements, correspondence, books or
other documents, which is the possession or under the control of that
registered auditor or other person and which relates to the subject-
matter of the charge, including specifically, but without limitation, any
working papers of the registered auditor; and

  (ii) inspect and, if the investigating committee considers it appropriate,
 retain any such information for the purposes of its investigations; and

  (iii) make copies of and take extracts from such information.
Does this not conflict with the provisions of (4)

 (b) The provisions of this subsection apply despite that the registered auditor
is of the opinion that such information contains confidential information
about a client.

This gives fairly wide investigation powers, but does not make the leap to allow a
consent order
 (6) Nothing in this section affects the right of any professional body to take
disciplinary or other action against any of its members in accordance with its
constitution and rules.

Is this still appropriate  surely if the RBA has taken action, that should be
sufficient, or we will be back to the situation of a multiplicity of actions against the
same person for the same conduct.
 (7) The investigating committee must, after the conclusion of the investigation,
submit a report making its recommendations to the Regulatory Board regarding
any matter referred to it in terms of this section.
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Charge of improper conduct
We are not sure we understand how this process is meant to work.  Does the RB
then deal with matters referred from the investigation committee itself?  There
does not seem to be any provision which enables the RB to refer a matter to a
disciplinary committee for a hearing  this appears to be an oversight.
49.(1) The Regulatory Board must charge a registered auditor with improper
conduct if the investigating committee recommends that sufficient grounds exist
for a charge to be preferred against such a registered auditor.
 (2) The Regulatory Board must furnish a charge sheet to the registered auditor
concerned by hand or registered mail.

 (3) A charge sheet must inform the registered auditor charged 
 (a) of the details and nature of the charge;

 (b) that he or she must, in writing, admit or deny the charge;
And what if they don t

 (c) that he or she may, together with the admission or denial, submit a written
explanation regarding the improper conduct with which he or she is
charged; and

 (d) of the period, which must be reasonable, but may not exceed 60 days,
within which his or her plea in terms of paragraph (b) must be submitted to
the Regulatory Board.

(4) (a) If a registered auditor charged admits that he or she is guilty of the
charge, he or she is considered to have been found guilty of improper
conduct as charged.

What about where there are alternative charges.  Someone must decide if the
plea to the alternative is acceptable.
 (b) The Regulatory Board may, subject to section 51(2), impose a penalty

contemplated [is this the right word?  what about stipulated ?] in section
52 (3) (a) or (b) on a registered auditor who has admitted guilt in terms of
paragraph (a).

 (5) The acquittal or the conviction of a registered auditor by a court of law [are
there any other kinds of courts] on a criminal charge is not a bar to proceedings
against him or her under this Act on a charge of improper conduct, even if the
facts stated in the charge of improper conduct would, if proved, constitute the
offence stated in the criminal charge on which he or she was acquitted or
convicted or any other offence of which he or she might have been acquitted or
convicted at his or her trial on the criminal charge.

Disciplinary hearing
Again we are not sure how this is meant to work.  At the conclusion of a hearing,
the disciplinary committee must notify the RB of its finding and the RB may, as it
deems appropriate publish the finding and the sanction and must further give
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effect to the decision of the of the disciplinary committee  Does this mean that
the RB will convey the sentence to the Regulatory Board and not on an
extemporary basis to the accused at the conclusion of the hearing as is presently
the case?  Also, can the RB overrule or vary the finding in terms of its powers
under §19?
50.(1) The disciplinary hearing must be conducted by the disciplinary committee
appointed in accordance with section 24.
 (2) The disciplinary committee, for the purposes of this section, may appoint a
person to assist it in the performance of its functions.
What does this envisage  originally it envisaged appointing a lawyer to assist on
questions of law  but that was done away with when legal chairpersons were
introduced.  Then it was stipulated that the pro forma complainant could appoint
someone to assist (that would be an RA to assist the lawyer)  but we am not
certain what this envisages.  If the case is a technical one, surely a suitably
qualified person should be appointed as a member of the committee itself?
 (3) A hearing before the disciplinary committee is open to the public except
where, in the opinion of the chairperson of the disciplinary committee, any part of
the hearing should be held in camera.

 (4)(a) The disciplinary committee may, for the purposes of a hearing, subpoena
any person 

  (i) who in its opinion may be able to give material information concerning
the subject of the hearing; or

  (ii) who it suspects or believes has in his or her possession or custody or
under his or her control any information, including, but not limited to,
any working papers, statements, correspondence, books or other
documents, which has any bearing on the subject of the hearing,

to appear before the disciplinary committee at the time and place specified in the
subpoena, to be questioned or to produce any information, including, but not
limited to, any working papers, statements, correspondence, books or other
documents.

 (b) A subpoena issued in terms of paragraph (a), must 
  (i) be in the prescribed form;

  (ii) be signed by the chairperson of the disciplinary committee or, in his or
her absence, any member of the disciplinary committee; and

Is this right?  Should the Disciplinary Committee have an advance idea of the
case?  Will this not influence their thinking?  Surely the subpoena should be
signed by the director (as at present), or if this is not acceptable, by a member of
the Investigating Committee, or of the RB?

  (iii) be served on the registered auditor concerned personally or by
sending it by registered mail.
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 (5) The disciplinary committee may retain any information, including, but not
limited to, any working papers, statements, correspondence, books or other
documents produced in terms of subsection (4) for the duration of the hearing.
 (6) The chairperson of the disciplinary committee may call upon and administer
an oath to, or take an affirmation from, any witness at the hearing who was
subpoenaed in terms of subsection (3).

 (7) At a hearing the registered auditor charged 
 (a) (i) may personally be present at the hearing of the proceedings;

  (ii) may be assisted or represented by another person in conducting the
proceedings;

  (iii) has the right to be heard;
  (iv) may call witnesses;

  (v) may cross-examine any person called as a witness in support of the
charge; and

  (vi) may have access to documents produced in evidence; and
(b) (i) may admit at any time before conviction that he or she is guilty of the

charge despite the fact that he or she denied the charge or failed to
react in terms of section 49(3)(b) or (c); or

  (ii) may, in the case where he or she makes an admission in terms of
subparagraph (i), be deemed to be [this is an interesting choice of
words, instead of the expected found guilty   Is it intended to allow for
a guilty finding without the accused having admitted guilt?] guilty of
improper conduct as charged.

 (8) The registered auditor may during a hearing 

 (a) lead evidence and advance arguments in support of the charge and cross-
examine witnesses;

 (b) question any person who was subpoenaed in terms of subsection (3); or
 (c) call anyone to give evidence or to produce any information, including, but

not limited to, any working papers, statements, correspondence, books or
other documents in his or her possession or custody or under his or her
control which the person referred to in subsection (2) suspects or believes
to have a bearing on the subject of the hearing.

 (9)(a) A witness who has been subpoenaed may not 
 (i) without sufficient cause, fail to attend the hearing at the time and place

specified in the subpoena;
  (ii) refuse to be sworn in or to be affirmed as a witness;
  (iii) without sufficient cause, fail to answer fully and satisfactorily to the

best of his or her knowledge to all questions lawfully put to him or her;
or
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  (iv) fail to produce any information, including, but not limited to, any
working papers, statements, correspondence, books or other
documents, in his or her possession or custody or under his or her
control which he or she has been required to produce.

 (b) A witness who has been subpoenaed must remain in attendance until
excused by the chairperson of the disciplinary committee from further
attendance.

 (c) A witness who has been subpoenaed may request that the names of the
members of the disciplinary committee be made available to him or her.

 (d) The law relating to privilege, as applicable to a witness subpoenaed to
give evidence or to produce a book, document or object in a civil trial
before a court of law may, with the necessary changes, apply in relation to
the examination of, or the production of any information, including, but not
limited to, any working papers, statements, correspondence, books or
other documents, to the disciplinary committee by, any person called in
terms of this section as a witness.

(e) A witness may not, after having been sworn in or having been affirmed as
a witness, give a false statement on any matter, knowing that answer or
statement to be false.

Is it necessary to restate the law on perjury?

 (f) A person may not prevent another person from complying with a
subpoena or from giving evidence or producing any information, including,
but not limited to, any working papers, statements, correspondence, books
or other documents, which he or she is in terms of this section required to
give or produce.

 (10) The record of evidence which has a bearing on the charge before the
disciplinary committee, and which was presented before any committee which
investigated an event or conduct is admissible without further evidence being led
if
 (a) the record is accompanied by a certificate from the chairperson; and

 (b) the certificate certifies that the investigation was lawful, reasonable and
procedurally fair.

 (11) If the improper conduct with which the registered auditor is charged
amounts to an offence of which he or she has been convicted by a court of law, a
certified copy of the record of his or her trial and conviction by that court is, on
the identification of the registered auditor as the person referred to in the record,
sufficient proof of the commission by him or her of that offence, unless the
conviction has been set aside by a superior court.

Proceedings after hearing
51. (1) After the conclusion of the hearing the disciplinary committee must, within
30 days 
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 (a) decide whether or not the registered auditor charged is guilty of improper
conduct;

 (b) if the disciplinary committee finds that the registered auditor charged is
guilty of improper conduct, take cognisance of any aggravating or
mitigating circumstances; and

 (c) inform the registered auditor charged and the Regulatory Board of the
finding.

Presumably nothing prohibits the committee from delivering sentence and
punishment at once
 (2) A registered auditor found guilty of improper conduct in terms of this section
may 
 (a) address the disciplinary committee in mitigation of sentence; and

 (b) call witnesses to give evidence on his or her behalf in mitigation of the
sentence.

 (3)(a) If the registered auditor charged is found guilty of improper conduct,
or if he or she admits that he or she is guilty of the charge, the disciplinary
committee must either 
 (i) caution or reprimand the registered auditor;

  (ii) impose on him or her a fine not exceeding the amount calculated
according for one year imprisonment prescribed in terms of the
Adjustment of Fines Act, 1991 (Act No. 101 of 1991);

This is a little confusing as the Adjustment of Fines Act distinguishes between a
local court (currently R60,000) and a regional court (currently R300,000).  For
comparison, our current fining capacity is R150,000
  (iii) suspend the registration of the registered auditor concerned for a

specific period; or

Is it possible to suspend registration?  One traditionally suspends the right to
practice.

  (iv) cancel the registration of the registered auditor concerned and remove
his or her name from the register referred to in section 6.

 (b) The disciplinary committee may impose more than one of the sanctions
take decisions under more than one of the subparagraphs of paragraph
(a)

 (4) A disciplinary committee which makes a finding of guilt as mentioned in
subsection (3) must order any person upon whom any sanction is imposed under
that subsection to pay such reasonable costs as have been incurred by an
investigating committee and the disciplinary committee in connection with the
investigation and hearing in question, or such part thereof as the disciplinary
committee considers just.
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Should there not be a discretion here, to avoid the situation of the committee
being compelled to make a costs order even if they believe this would not be in
the interests of justice
 (5) In any case where 

 (a) a person whose conduct has been the subject of a hearing under section
50 has not been found guilty of improper conduct, or

 (b) on a hearing no sanction has been imposed on the person whose conduct
was the subject of the hearing,

the disciplinary committee may nevertheless order that person to pay any costs
unnecessarily incurred by the disciplinary committee or the investigating
committee because of the conduct of that person.
 (6) At the conclusion of the hearing the disciplinary committee must notify the
Regulatory Board of its finding.
 (7) The Regulatory Board may, if it deems it appropriate, publish the finding
and the sanction imposed in terms of subsection (3).
 (8)(a) The Regulatory Board must give effect to the decision of the disciplinary

committee.
Why can it not give effect to its own decisions

(b) where an order as to costs has been made under subsections (4) or (5),
the amount thereof shall be recoverable by the Regulatory Board from
the person concerned, and any amount so recovered must be paid into
the funds of the Regulatory Board.
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We believe the drafters should reconsider the entire disciplinary process as set
out in the Bill, and suggest that the following working draft would be a more
appropriate starting point, than the Bill as drafted.  We appreciate that our draft is
not in the modern idiom but regret that time has simply not permitted us to
address this.  Nevertheless we believe it would be an appropriate starting point.
We would be more than happy to provide a better and updated draft if we are
afforded the time in which to do so.  We have not attempted to follow the
numbering in the Bill but have, for the sake of convenience, simply started at 1.

This working draft is prepared in such a way that the bulk of the detail of
proceedings can be fleshed out in Rules, which we believe is more suitable.  This
would include provision for consent orders.  It presupposes that competent
punishments are set out elsewhere.

Disciplinary investigations
 1. (1)  For the purposes of section XXX the term registered auditor  refers to
both registered individuals and registered firms, and includes both individuals
and firms who are no longer registered with the Regulatory Board but who were
registered at the time that the conduct under investigation occurred.

 (2) The Regulatory Board must establish an Investigating Committee and a
Disciplinary Committee in terms of section xx to exercise the disciplinary powers
provided for by this Act in respect of registered auditors, and must assign to
those committees its powers in terms of section xx.

 (3) The Investigating Committee may investigate or cause to be investigated
and, if necessary, hear any allegation, complaint or charge of improper conduct,
whether prescribed or not, of which a registered auditor who is or was registered
under this Act is alleged to have been guilty whilst so registered, and impose any
prescribed punishment in respect of a conviction on such a charge.

 (4) If the alleged improper conduct forms (or the Investigating or Disciplinary
Committees have reason to believe is likely to form) the subject of criminal or civil
proceedings in a court of law, these committees may postpone the investigation
or the hearing until such proceedings have been determined.

 (5) Evidence given in any investigation or hearing pursuant to the disciplinary
powers of the Regulatory Board may not be used by or against any registered
auditor who is the subject of those proceedings in any subsequent civil or
criminal proceedings in any court.
 (6) In any investigation or hearing in disciplinary proceedings before the
Investigating or Disciplinary Committees it will be sufficient, for the purpose of
proving the proper execution or the terms or the content or the authenticity of a
document, for a copy of the document purporting to be a copy of the original to
be used in evidence, subject to the right of any person to adduce evidence that
any copy so presented in evidence is not authentic.
 (7) Notwithstanding the provisions of any other law, whenever it appears to an
official of any statutory regulator of any entity that there is prima facie proof of
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improper conduct on the part of a registered auditor, such official must report
such conduct to the Regulatory Board for investigation.

 (8) For the purpose of investigating any allegation, complaint or charge of
improper conduct the Investigating or Disciplinary Committees may  -

(a) inspect any book, document or thing in the possession of or under the
control of a registered auditor against whom the allegation, complaint or
charge has been made and which relate to the subject of the allegation,
complaint or charge, including specifically, but without limitation, any
working papers of the registered auditor or firm; and

(b) retain any such book, document or thing for purposes of its investigations
and make copies thereof and extracts therefrom,

notwithstanding that the registered auditor is of the opinion that the book,
document or thing contains confidential information of a client, and any such
book, document or thing may be admitted in evidence in any investigation or
hearing concerning the allegation or charge of improper conduct.

 (9) (a) The Disciplinary Committee may order any person upon whom any
punishment is imposed under subsection xxx to pay such reasonable
costs as the Regulatory Board has incurred in connection with the
investigation or hearing of the charge in question, or such part thereof as
the Disciplinary Committee considers just:  Provided that even if a
registered auditor whose conduct has been investigated under
subsection xxx has not been found guilty of improper conduct, or that no
punishment has been imposed on such registered auditor, the
Disciplinary Committee may nevertheless order such registered auditor
to pay any costs unnecessarily incurred by the Regulatory Board as a
result of the conduct of such registered auditor in relation to the
investigation or the hearing.

(b) The Disciplinary Committee may cause to be made known in any journal
or other publication contemplated in section xxx, or in the public press,
the name of a registered auditor (with or without the name of the firm
with which the auditor is associated) on whom a punishment has been
imposed under subsection xxx and the punishment imposed, together
with concise details of the relevant finding pursuant to which the
imposition occurred, and another information which it believes
appropriate.

 (10) Whenever 
(a) any punishment imposed under subsection xxx consists of, or includes,

a fine; or
(b) an order as to costs has been made under subsection xxx

the amount thereof is recoverable by the Regulatory Board from the registered
auditor concerned, and any amount so recovered must be paid into the funds of
the Regulatory Board
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 (11) Whenever in the course of any proceedings before any court it appears to
the court that there is prima facie proof of improper conduct on the part of a
registered auditor, the court must direct a copy of the record of the proceedings
or such part thereof as relates to such conduct, to be sent to the Regulatory
Board

Disciplinary hearings
2. (1) For the purpose of any hearing referred to in section xxx the Disciplinary
Committee may -

(a) summon any person who, in its opinion, may be able to give material
information concerning the subject of the hearing or who is believed to
have in possession or custody or under control any book, document or
thing which has any bearing on the subject of the hearing, to appear
before it at a time and place specified in the summons, and to be
interrogated or to produce that book, document or thing and may retain
for examination such book, document or thing;

(b) call any person present who was or could have been summoned under
paragraph (a) to give evidence at the hearing;

(c) administer an oath to, or accept an affirmation from such a person;

(d) interrogate such a person and require the person to produce any book,
document or thing in possession or custody or under control of the
person; and

 (2)  A summons for the attendance before the Disciplinary Committee of any
person or for the production of any book, document or thing must be in the form
prescribed by the Regulatory Board must be signed by the chairperson of the
Regulatory Board or a person authorised thereto by it, and must be served in the
same manner as it would have been served if it had been a subpoena in a civil
matter in a magistrate s court.

 (3)  If any person who has been duly summoned under this section fails, without
sufficient cause, to attend at the time and place specified in the summons, or to
remain in attendance until excused from further attendance by the chairperson of
the Disciplinary Committee or if any person called under subsection (1)(b)
refuses to be sworn or to affirm as a witness or fails without sufficient cause to
answer fully and satisfactorily to the best of the knowledge and belief of the
person all questions lawfully put to the person concerning the subject of the
hearing or to produce any book, document or thing in their possession or custody
or under their control which the person has been required to produce, such
person is guilty of an offence:  Provided that in connection with the interrogation
of any such person or the production of any such book, document or thing, the
law relating to privilege, as applicable to a witness subpoenaed to give evidence
or to produce any book, document or thing before a court of law, applies.

 (4)  Any witness who, having been duly sworn or having made an affirmation,
gives a false answer to any question lawfully put to  the witness or makes a false
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statement on any matter, knowing such answer or statement to be false, is guilty
of an offence.

.(5)  Any person who wilfully hinders the chairperson or any member or official of
the Disciplinary Committee in the exercise of any power conferred upon by or
under this section, is guilty of an offence.

 (6)  A registered auditor whose conduct forms the subject of a hearing by the
Disciplinary Committee must be informed of the nature of the complaint and is
entitled to appear personally or to be represented by some other person duly
authorised in writing to produce evidence, call and examine witnesses and
cross-examine other witnesses.
 (7)  Any person convicted of an offence under this section is liable to a fine not
exceeding Rxxx.

 (8)  A hearing by the Disciplinary Committee under this section is open to the
public except where, in the opinion of the person chairing, any part of the hearing
should be held in camera.
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CHAPTER VI
OFFENCES

Reportable irregularities and false statements in connection with audits
As in §46(6) (liability of the auditor to any partner, member, shareholder, creditor,
or client of an entity or to any third party), it is not clear whether the offence
referred to in this section relates to the failure to follow the procedures prescribed
in §45(1) in reporting the irregularity, or the failure to detect an irregularity in the
first place.  We fear that this uncertainty will result in many reports being sent to
the RB that are of an inconsequential nature.

Furthermore, it could not have been intention of this Bill to criminalise negligence
or the inability to detect an irregularity, that might result from the intention of the
management board of the client, and/or and employee of the client to hide,
disguise or distort pertinent facts.

52.(1) A registered auditor who 
 (a) fails to report a reportable irregularity in accordance with section 45; or

 (b) for the purposes of, or in connection with, the audit services of any
financial statement, knowingly or recklessly expresses any opinion or
makes any report or other statement which is false in a material particular,

[insert a paragraph break here so as to make the condition applicable to both (a)
and (b)] shall be guilty of an offence.
 (2) Where the registered auditor failing to report a reportable irregularity or
conducting audit services is a firm, subsection (1) applies to the member of the
firm conducting the audit services, but nothing in this subsection prevents the
taking of disciplinary action under Chapter V in respect of the firm concerned, in
addition to or instead of the individual registered auditor conducting the audit
services.
 (3) A person convicted of an offence under this section is liable to a fine or to
imprisonment for a term not exceeding ten years or both a fine and such
imprisonment.

Offences relating to disciplinary hearings
53.(1) Subject to section 50(4), a person is guilty of an offence if 
 (a) having been duly summoned under section 50, the person fails, without

sufficient cause, to attend at the time and place specified in the summons,
or to remain in attendance until excused from further attendance by the
chairperson of the disciplinary committee; or

 (b) having been called under section 50, the person refuses to be sworn or to
affirm as a witness or fails without sufficient cause to answer fully and
satisfactorily to the best of the person s knowledge and belief all questions
lawfully put concerning the subject of the hearing; or
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 (c) having been called under section 50 and having possession, custody or
control of, any information, including, but not limited to, any working
papers, statements, correspondence, books or other documents, refuses
to produce it when required to do so.

 (2) A witness before a disciplinary committee who, having been duly sworn or
having made an affirmation, gives a false answer to any question lawfully put to
the witness or makes a false statement on any matter, knowing the answer or
statement to be false, is guilty of an offence.

 (3) Any person who wilfully hinders any person acting in the capacity of a
member of a disciplinary committee in the exercise of any power conferred upon
that person by or under section 51 should this not be section 50 is guilty of an
offence.

 (4) A person convicted of an offence under this section is liable to a fine or to
imprisonment for a period of five years  [delete apostrophe] or to both a fine and
such imprisonment.

Offences relating to public practice
54.(1) Any person who contravenes section 41, or 43 is guilty of an offence and
on conviction liable to a fine or in default of payment, to imprisonment not
exceeding five years, or to both such fine and such imprisonment.
 (2) Any person who 
 (a) contravenes any provision of section 47; or

 (b) obstructs or hinders any person in the performance of functions under that
section, is guilty of an offence and liable on conviction to a fine, or to
imprisonment for a period not exceeding one year.

Sharing profits with non registered people cannot be allowed if we are to
maintain high standards.  We suggest the insertion of
 (c) Any person who contravenes any provision of section xxx; (the section

which deals with registration and composition of firms.  At present 40(3)
our suggested 38(3)
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CHAPTER VII
GENERAL MATTERS

Powers of the Minister
55.(1) The Minister may, by notice in the Gazette, make regulations regarding 

 (a) any matter relating to the functioning of the Regulatory Board that is
necessary to ensure the Regulatory Board s efficiency or to promote good
order; and

 (b) any ancillary or incidental administrative or procedural matter that it is
necessary for the proper implementation or administration of this Act.

 (2) The Minister may delegate any of his or her powers in terms of this Act,
excluding the power to make such regulations and the power or to appoint the
board members of the Regulatory Board, to the Director General or any other
official of the National Treasury.

Indemnity
56.Neither the Regulatory Board or any board member or employee or chief
executive thereof, nor a committee of the Regulatory Board or any member
thereof, nor the Public Accountant  and Auditors  Board or any member thereof,
incurs any liability in respect of any act or omission performed in good faith under
or by virtue of a provision in this Act, unless that performance was grossly
negligent.
The italicised words are a new addition, and whilst they might not appear to be
unreasonable on the face of it, we suspect (and we speak from experience) that
the suing of board members and staff members and committee members is a
tool that will be utilised by practitioners wishing to buy time  in disciplinary
proceedings  particularly as there is now no longer a provision for the
suspension of enquiries pending other litigation, or a provision that evidence
given at a hearing cannot be used against an RA in other proceedings.
We appreciate that this is the current trend, but we draw attention to the
provisions of the recent Supreme Court case of Telematrix (Pty) Ltd t/a Matrix
Vehicle Tracking and Advertising Standards Authority SA Case 459/04 which
dealt with the liability of an adjudicating body for negligent incorrect decisions,
and which high lighted the undesirability of this type of provision.
Any person who makes a mistake  or even if not  is open to litigation.  It might
turn out to be vexatious litigation at the end of the day, but it will be time
consuming and expensive  two things which are better avoided.  We suspect
that when this provision is drawn to the attention of people who would otherwise
be willing to serve on the board or a committee, they might be less willing.  It will
also make for a staff that is so concerned about potential liability that it does the
bare minimum  completely contrary to the current culture of service and
helpfulness which prevails at the PAAB.  The italicised words must be deleted.
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If the legislature is not amendable to deleting the italicized words, it becomes
even more imperative that there is a legitimate channel for RAs and registered
firms to apply to have disciplinary hearings postponed until the happening of
other events  or else to apply to have those heard in such a way that evidence
given there can not be used against them
In addition one shudders to think of the consequences of a firm bringing an
action against the Practice Review Director for damages allegedly suffered by
the firm as a result of her sharing inspection information with a foreign regulator 
which information they would prefer not to have had shared.

Administrative matters
57.Subject to the provisions of this Act, where the Regulatory Board takes a
decision or other step of an administrative nature under this Act that affects the
rights and duties of any other person, the Regulatory Board must

(a) publish or otherwise make known the nature and effect thereof in a
written, printed or electronic manner to any affected persons and bodies in
a manner designed to ensure that they acquire full knowledge thereof; and

(b) comply with any applicable requirement of just administrative action,
including the furnishing of reasons for discretionary decisions imposed by,
under or by virtue of any law.

This is a repeat of the Administrative Justice Act.  It does not readily apply to the
RB, (being classically applicable to City Hall  type decisions) and the RB is in
any event bound by it in circumstances where it might apply.  There is no
purpose in repeating it here where it can only invite misunderstanding and widen
the expectation gap.

Repeal and amendment of laws
§58(2) refers to the date on which this Act comes into force  whilst §59(1)(a), (6) and
(8)(f) refer to the date of the commencement of this Act .  Are these different terms
for the same thing (if so, should they be harmonised to avoid confusion) or do they
mean different things in law?  Has it perhaps to do with different sections coming into
effect on different dates  something which was specifically provided for in a
previous draft, but which has now disappeared?  See also our comment under
§59(10)

58.(1) Subject to section 60 the laws mentioned in the Schedule are hereby,
repealed to the extent set out in the third column of that Schedule.
 (2) With effect from the date on which this Act comes into force, and in respect
of damages suffered by any person as a result of an act or omission of a
registered auditor committed on or after that date, the reference in section 1 of
the Apportionment of Damages Act, 1956 (Act No 34 of 1956), to damage  must
be construed as a reference also to damage caused by a breach, by the
registered auditor, of a term of a contract concluded with the registered auditor.



125

(3) the erosion of the attest function
We believe this is a valuable opportunity to reverse the trend which was in
evidence a few years ago, or allowing non-registered people to perform audit
services.  If the legislation is going to be so severe for registered auditors it is not
fair to permit other people who are not subject to this stringent regulation, to
perform the same services.  It is also not in the public interest.  Please refer to
our over arching comment in section H of the introduction in this regard as we
are not certain exactly how this type of amendment must be drafted..

Transitional provisions
59 (1)(a) From the date of the commencement of this Act, the Regulatory Board
must be regarded as the successor to the Public Accountant  and Auditors
Board.
 (b) In order to give effect to that succession 

 (i) any board members of the Public Accountant  and Auditors  Board
who immediately prior to the commencement of this Act were
members of that Board, must be deemed to have been appointed
members of the board of the Regulatory Board for the remainder of the
period for which they were appointed as a board member under the
Public Accountant  and Auditors  Act, 1991;

 (ii) all property which, immediately before the date this Act comes into
force, was property of the Public Accountant  and Auditors  Board
shall, by virtue of this Act, without any assignment or other form of
transfer or the need for any consent, become on that date property of
the Regulatory Board;

  (iii) all rights or obligations of the Public Accountant  and Auditors  Board,
whether contractual or otherwise, which were in existence immediately
before the date this Act comes into force and do not fall within
paragraph (ii) shall become, on that date, rights or obligations of the
Regulatory Board and, in their application or construction, be treated
for all purposes as if the Public Accountant  and Auditors  Board and
the Regulatory Board were the same person in law; and

  (iv) regarding anything done or falling to be done, or any other event
occurring, on or after the date this Act comes into force, any reference
in an existing document to the Public Accountant  and Auditors
Board must be construed as or, as the case may require, as including
a reference to the Regulatory Board;

  (v) for the purposes only of section 197 of the Labour Relations Act 1995
(Act No. 6 of 1995) the provisions of this subsection must be regarded
as the transfer of a business from the Public Accountant  and
Auditors  Board to the Regulatory Board.

 (c) The Registrar of dDeeds concerned must, at the request of the Regulatory
Board and on submission of the relevant title deeds and other documents,
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make the necessary entries and endorsements in respect of his or her
registers and other documents in order to give effect to a transfer in terms
of subsection (l)

 (d) No transfer duty, stamp duty or other fees shall be payable in respect of
such transfer, entry or endorsement.

 (2) Subject to subsection (3), any unfinished business of the Public
Accountant  and Auditors  Board on the date this Act comes into force, which is
dealt with by that Board under a provision of the Public Accountant  and
Auditors  Act, 1991, and for which no corresponding provision appears in this Act,
must be completed by that Board during the period between that date and the
commencement date.
 (3)(a) Any proceedings in connection with an application for registration as

accountant and auditor still pending on the commencement date must,
with effect from that date, be deemed to be proceedings for registration as
an auditor contemplated in this Act and must further be administered,
considered and completed by the Regulatory Board.

 (b) In the case of any such proceedings, and in the case of any new
applications for registration as an auditor received by the Regulatory
Board, the requirements for registration set out in section 15(2) and (4) of
the Public Accountant  and Auditors  Act, 1991, must despite the repeal
of that Act and any inconsistency with a provision of this Act, be deemed
to be still applicable until a date notified by the Minister by notice in the
Gazette.

 (4) The Education and Training Committee of the Public Accountant  and
Auditors  Board, as it existed immediately prior to the commencement date, is
deemed to he a committee established by the Regulatory Board under section 20
to determine the requirements for the professional development and
achievement of professional competence.

 (5) Any committee performing, immediately prior to the commencement date,
an investigating or disciplinary function under the Public Accountant  and
Auditors  Act, 1991, remains validly constituted and must complete its functions
after that date as if this Act has not been passed.

 (6) Any person who immediately prior to the commencement date was
registered as an accountant and auditor under the Public Accountant  and
Auditors  Act, 1991, is deemed to be registered as an auditor under this Act.
 (6A) Any person who immediately prior to the commencement date was eligible
for registration as an accountant and auditor under the Public Accountants  and
Auditors  Act, 1991, is deemed to be eligible for registration under this Act.
We believe that this is a serious omission, prejudicing the rights of potential RAs
 (7) Any training contract registered, any recognition of educational institutions
or recognition of training officers under the Public Accountant  and Auditors  Act,
1991, is deemed to a registration or recognition under this Act.
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 (8)(a) The Examination Regulations as contained in the Manual of Information:
Guidelines for Registered Accountants and Auditors, issued by the Public
Accountant  and Auditors  Board as at the commencement date, must be
are deemed to have been prescribed by the Regulatory Board in respect
of registered auditors.

 (b) The Disciplinary Regulations as contained in the said Manual (excluding
paragraphs 2.1 to 2.1.21, inclusive, thereof) must be are deemed to have
been prescribed by the Regulatory Board,

This makes a lot of sense  but it might not accord with the new provisions.
These sections set out the procedure for investigating matters  but a lot of this
has now been included (and dramatically changed) in the body of the Bill itself.
 (c) The Code of Professional Conduct as contained in the said Manual

(including paragraphs 2.1 to 2.1.21, inclusive, of the Disciplinary
Regulations) must be are deemed to have been prescribed by the
Regulatory Board.

(d) The Circulars as contained in the said Manual must be are deemed to
have been issued by the Regulatory Board.

(e) The Recognition Model as contained in the said Manual, must be is
deemed to have been prescribed by the Regulatory Board.

(f) The auditing pronouncements issued by the Public Accountant  and
Auditors  Board are, with effect from the commencement date deemed to
have been issued by the Regulatory Board.

 (9) Subject to the provisions of this Act, on and after the commencement date,
anything which was done under a provision of a law repealed by section 58 and
which could be done under a corresponding provision of this Act, is deemed to
have been done under that corresponding provision.
 (10)A reference in any of the preceding subsections to the commencement
date is a reference to the date that subsection comes into force.

Now that there is no longer provision for the Minister to prescribe different dates
for different sections to come into effect, is this subsection still necessary, or can
different dates for different sections be Gazetted anyway without the Act making
specific provision therefore.

Short title and commencement
60. This Act is called the Auditing Profession Act, 2005 and comes into operation
on a date prescribed by the Minister by notice in the Gazette.
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SCHEDULE
LAWS REPEALED

No and

year of

Act

Short title Extent of repeal

Act 80 of

1991

Public accountant  and

Auditors  Act, 1991
The repeal of the whole,

Act 88 of

1996

Abolition of Restrictions on

the Jurisdiction of Courts

Act, 1996

The repeal of secfion 107.

Act 47 of

1997

Public Service Laws

Amendment Act, 1997

The repeal of section 35 to the extent to

which it refers to the Public Accountants

and Auditors  Act, 1991.


